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President’s Notes
Mark Robinson
Partner, ppb Advisory

As this is my last message to you as IPA President, I want to
summarise the IPA’s achievements over the past two years,
and in particular account for progress that we have made
against the priorities I set out in my first President’s Notes in
June 2009.

In addition, commencing in January this year, we created an
additional Graduate membership category, available to those
who have successfully completed the IEP in the last two
years, but who are not yet in a position to apply for full IPA
Membership.

Member Discipline System

Also, student members who have recently completed the
IPA’s Introduction to Insolvency Program (IIP) in the last two
years and are not enrolling immediately in the IEP, are able to
continue their Student membership at minimal cost for up to
two years, rather than lose their membership at the end of the
year of their enrolment.

The first of these priorities was finalising the development and
implementation of a member discipline system that effectively
supports our Code of Professional Practice. This work is now
complete, as our member discipline processes have been
reviewed and changed, and those changes implemented
through amendments to our Constitution and Regulations.
My thanks to Robyn Erskine, current Deputy President, who
chaired the Board Committee responsible for this project.

Review of the Code of Professional Practice
In addition, and over the same period, we completed our
first full review of the Code of Professional Practice with the
second edition finalised in November last year and coming into
effect on 1 January 2011. The review and improvement of our
member disciplinary processes and our Code are of course
ongoing activities.

Quality Assurance and Practice Reviews
Following a review by a Board Committee chaired by Bill
Fletcher, we concluded that the IPA is not yet in a position to
take over the operation of a Quality Assurance program for
insolvency practitioners, and that instead, we would work
closely with our two accounting Foundation Bodies, Institute
of Chartered Accountants in Australia (ICA) and CPA Australia,
in the review and expansion of their QA programs as they
relate to insolvency practitioners.
The initial phase of this work is completed. Both ICA and CPA
have updated their Insolvency QA reviews in accordance with
the new Insolvency Accounting Standard APES 330, launched
in April 2009, and the IPA has assisted in the identification of
five QA reviewers with insolvency experience.
We will continue to work towards more closely integrating
Quality Assurance and practice review activities with our
member discipline responsibilities.

Membership structure
We also undertook to revise our membership structure, a
project that was undertaken by the Membership Committee
chaired by John Melluish. In May 2010, Members amended
the Constitution to allow the Board the discretion to admit
a Member who did not meet all of the usual Insolvency
Education Program (IEP) qualification and Foundation Body
requirements, such as in the case of applicants with sufficient
seniority and standing in the insolvency sector, to justify the
exemption.
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Directors’ Duties and Safe Harbour
Another priority was to lobby policy makers to review the
legislation in relation to directors’ duties in the pre-insolvency
context, particularly in light of the GFC. As you would be aware,
the Government released the ‘Safe Harbour’ policy options
paper for consultation in January 2010 and the IPA made strong
representations in this area. As we go to print, no decision has
yet been made on the options canvassed in the paper.

Senate Inquiry into Corporate Insolvency
Of course, over the last 18 months in particular, our
representation and lobbying activities experienced a sharp
spike as we responded to the Senate Inquiry into corporate
insolvency in Australia.
Finally, we undertook to implement a cohesive media
strategy in order to improve public perceptions of the
profession and of the IPA. While this is a task that is never
complete, we significantly increased our media relations
activities in this period, again partly in response to the Senate
Inquiry. Unfortunately, it remains the case that news is
frequently equated with disaster or scandal, and that stories
documenting the rigorous, complex and professional daily
work of our members have a great deal less appeal to editors
than reporting rare instances of wrongdoing or failure, or
indeed alleging wrongdoing that hasn’t occurred. We continue
to deal with this challenge as a key priority.

IPA Member Handbook
This year has seen the launch of the IPA Member Handbook,
which I am delighted to say is receiving very positive early
feedback from our members.

Thank you
It has been an honour to serve as President for the last two
years, and I would like to thank the other members of the
National Committee and the IPA team for their hard work
and support during my term. I am very pleased to be able to
continue to contribute to the Association as the IPA’s nominee
on the INSOL International Board, from now until 2013.

the winning approach
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COSTS COVER for INSOLVENCY
PRACTITIONERS
We provide:
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New Zealand
David Ross T +649 358 2404 F +649 358 2401
Or visit our website www.litigationlending.com.au

ceo update

Serving you better
Member Survey Results
Denise North
CEO, IPA

I

n February we received the results of our annual member satisfaction survey, conducted by Beaton
Consulting, that sought your feedback on how the IPA is meeting your needs and then benchmarks
our performance against that of a comparison group of similarly sized member associations.

I am delighted to report that these most recent results are very strong, and that in particular, in
relation to the top three drivers of member engagement, as identified by the study:
w providing leadership in the field;
w representing members’ interests in the media and/or at a government level; and
w providing access to information that will assist you to perform your role;
the IPA performed very strongly.
I will provide a more detailed analysis of these results in our Annual Report, which will be available
for our members at the next Annual General Meeting to be held in 1 June at our National Conference
in Brisbane.

New IPA Website and member database
At the end of 2010, we commenced work on a project to replace the IPA’s member and customer
database and the website that provides your portal to it and to all the IPA’s publications, event
registration, and general information.
Our current system is a specifically developed database and program, which had the advantage in
2006 that it was able to be implemented quickly, and designed to our needs, but which brought with it
the requirement for all future changes to involve fundamental development – in effect for new code to
be written.
We have decided to replace this unique system with a very widely used member database engine,
known as iMIS 15. iMIS products are used throughout the world by organisations very similar to the
IPA, and offers more than 40 different functional models. It is the engine used in Australia by CPA
Australia, the Australian Institute of Company Directors, FINSIA and Chartered Secretaries Australia, to
name just a few.
The key advantage of building our member and customer database and our website on a standardised,
widely used solution such as iMIS is that software upgrades and developments happen all the time,
independently of IPA initiating them, and the cost of these updates is spread across all users around
the world, rather than being borne by the IPA alone. As part of our annual support and maintenance
costs, we will have access to any upgrades and fixes and the ability to incorporate new modules and
functionality as it becomes available.
As part of this project, we will be developing a new IPA website, and we will of course be taking into
account the feedback we have received from you over time, particularly in relation to the navigation
and searching challenges that you have identified.
The new program has been installed on PCs and our contact database has been uploaded to the new
system and substantial cleansing of that data is now underway. Staff training has also commenced, and
we are on the point of appointing a designer to develop our new website. Our current expectation is
that the key phases of the project will be completed within the first half of this year.
I will keep you informed about the project as it progresses. We are looking forward to being able
to offer you better, more reliable service through our website, and to be in a position to expand the
services that we can provide.
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Feature Article

A view from abroad
Regulating and disciplining
insolvency practitioners
Ron Harmer
Professor of Law,
University College London

Background
The last edition of the Australian Insolvency
Journal contained a helpful analysis of the
recent Senate Inquiry Report, particularly the
recommendations that may ultimately impact
upon the current disciplinary and regulatory
regime for insolvency practitioners in Australia.1

… the administrators appear to have abdicated
their responsibilities as office holders and put
forward a proposal for a CVA which they must have
known could not be objectively justified … then
compounded their dereliction of duty by … (making
false representations) … in the proposal …

It may interest members of the IPA to know that
trumpets have also recently been sounded in
England as regards the discipline and regulation
of English insolvency practitioners. These were
not notes of rejoicing, but rather notes of
alarm. From my vantage point in England I can
summarise them by reference to the following.

On that part of the case the judge said that he
was ‘… satisfied that there is a prima facie case
of misconduct on their part which ought to be
considered by the professional bodies to which
they are answerable.’ Copies of his judgment
were, accordingly, dispatched to those bodies. It
is not yet apparent what, if any, action has been
taken by them.

Mourant’s case 2

Office of Fair Trading Review

In July 2010 in a case known as Mourant’s
case, two English insolvency practitioners (IPs)
were roundly criticised by a judge for their
involvement in a case involving a creditor’s
voluntary arrangement (CVA) in relation to an
English company. Briefly, the IPs proposed a
CVA that clearly disadvantaged some landlords
of the company. The CVA was voted on. A
sufficient majority of other creditors who
were not so disadvantaged approved it. The
disaffected landlords applied for the CVA to be
revoked. It emerged that the English company
was a subsidiary of an Italian parent. The Italian
parent had guaranteed the obligations of the
English subsidiary to the disaffected landlords.
The English IPs appeared to have taken their
instructions from the Italian parent as to the
terms of the CVA that was proposed. Part of
those terms included that the Italian parent
would be released from its obligations under the
guarantees.

A little time prior to the decision in Mourant’s
case, the Office of Fair Trading (OFT) had
concluded an inquiry into ‘The market for
corporate insolvency practitioners’. The main
thrust of that inquiry was supposed to examine
the insolvency market and such things as
the treatment of unsecured creditors and
remuneration of insolvency practitioners.
However, the OFC somehow managed to work
things around so that it could comment on
the English insolvency practitioner regulatory
system. On that, these comments appeared in
its report (June 2010):

The judge had no hesitation in revoking the CVA.
He found that it unfairly prejudiced the interests
of the landlord creditors. More relevantly, as
regards the part played by the IPs in promoting
and procuring the CVA, the judge said that:

w The regulatory regime has failed to deal
effectively with ‘rogue’ IPs.

w	Compliance with standards by IPs varied
greatly.
w The regulatory regime that has dealt with cases
of poor behaviour on the part of IPs has done
so inconsistently.

In support of those ‘findings’ the OFT report
claimed that a survey it conducted among IPs

1 Senate Inquiry Report September 2010, Denise North 2010) 22(4) A Insol J 4 2 [(2010) EWHC 1890 (Ch)].
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revealed that a significant number
(41 percent) considered that ‘the
current regulatory system does not
deal effectively with ‘rogue’ IPs’ and
45 percent considered that that same
regulatory system ‘deals with poor
behaviour inconsistently’.
The OFC concluded that part of its
report by stating that:
The basic structure of the current
regulatory system originates from 1986.
Professional bodies … were given the
mandate to license IPs in an attempt to
stamp out bad practices and improve
the reputation of IPs. This move did not
foresee the development of insolvency
as a distinct profession and as such
poorly reflects the way in which the
market currently operates … The current
regime lacks objectives that determine
the appropriate regulatory actions,
and against which regulators are held
accountable.

Media commentary
Of course, none of this escaped the
attention of the media. In October 2010,
the British Broadcasting Commission
(BBC) broadcast a report on ‘Insolvency
Practitioners’ in England in its ‘File on
4’ radio series. The report was largely
(and heavily) critical of the profession
of English insolvency practitioners. It
maintained that a considerable body
of evidence pointed to, amongst other
things:
w lack of compliance with standards by
some IPs;
w breach of ethical codes concerning
conflict of interest and independence
by some IPs; and
w irregular application of regulatory and
disciplinary functions of professional
bodies.
In Australia, the Senate inquiry
appears to have concluded that the
current government regulator (ASIC)
is not up to the task of regulating and
disciplining insolvency practitioners.
The inquiry appears to have been
sparked by the misdeeds of Mr Stuart
Ariff who, from what I can understand,

committed a host of infractions (some
83 instances of misconduct according
to the Senate report) in his capacity as
an insolvency practitioner appointed
to administer a number of companies
under administration or liquidation.
Understandably, his conduct enraged
the creditors and, in some cases, the
‘owners’ of the companies he was
supposed to be administering.
The Senate report states that the
instances of misconduct by Mr Ariff ‘…
indicate areas of potential abuse and
significant gaps in the regulatory system
… (and) … underlines the imperative of
a prompt complaints system’.
The Senate report recommends that
the existing system should be replaced
by another government based body the
Insolvency Trustee Service Australia
(ITSA), albeit with some added
trappings.
So what has happened is that the
respective regulatory and disciplinary
systems of insolvency practitioners
in England and Australia have been
criticised because of alleged failings. The
fact that adverse opinion and comment
has been aired in both countries at
around the same time is, of course,
purely co-incidental. What is relevant is
that although the systems are markedly
different, neither is currently viewed as
adequate to the task.
In England, regulation and discipline is
largely in the hands of the professional
bodies that are authorised to license a
person to be an insolvency practitioner.
The same professional body is also
authorised to investigate, regulate
and apply sanctions in respect of the
conduct of an insolvency practitioner.
Government based regulatory
authorities are rarely involved in
that regulation. Unlike in England,
Australia has never had an insolvency
practitioner self-regulating professional
body. Regulation has always been
to province of a government based
regulatory authority. According to the
cases and reports mentioned above,
neither system appears to be working
satisfactorily.

The Australian
regulatory system
Some might consider it somewhat
surprising that Australia has never
had a ‘self-regulatory’ system. I
say that because I should imagine
that most IPs in Australia would
regard themselves as being part
of an insolvency practitioner
‘profession’. One of the hallmarks
of a ‘profession’ is said to be selfgovernance and self-regulation as,
for example, is made clear in these
definitions:
w … control of training,
certification, and licensing of new
entrants; self-governing and selfpolicing authority … 3 and
w … (work and ethics) codes are
enforced by the profession’ 4
Although it does not purport to
represent all IPs in Australia, the
IPA represents by far the great
majority.5 Though it has done a
great deal in regard to training,
education, and the setting of work
and ethics standards, the IPA has
not, unlike its English counterparts,
sought to have some role to play
as regards control of licensing,
regulation, enforcement or
disciplinary functions.
During the time that I was a
Commissioner of the Australian
Law Reform Commission in
the 1980s, I had a number of
discussions with the leaders
of the then IPAA, about the
prospect of self-regulation. Quite
understandably, they considered
that such a task and role was
at the time beyond the capacity
of the IPAA – it was a fledgling
organisation, it lacked size and
influence and would not have had
the organisational, administrative,
nor financial capability to do so.

3 Burbules,N & Densmore,K, 1991, The Limits of making teaching a profession. 4 Australian Council of Professions, 2004, About Professions Australia: Definition of
a Profession. 5 The IPA’s submission to the Senate inquiry stated that the IPA has some 1700 members and represents at least 85 percent of the profession. This is
referred to in the Senate report.
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The ALRC recommendations of 1988
Notwithstanding this, the Australian
Law Reform Commission (ALRC)
in its 1988 report on insolvency 6
still sought to give a body such
as the IPAA a role. The report
recommended a detailed regulatory

scheme for IPs, a scheme that
might have eventually blossomed
into professional self‑regulation. The
scheme contemplated that relevant
professional bodies (including the
IPAA) would have a degree of power

in relation to licensing, registration,
standards, regulation and discipline
of insolvency practitioners.7 The
following is taken from a summary
of the relevant parts of the
recommendations in ALRC 45:

A new regulatory scheme
w A new regulatory scheme for insolvency practitioners should be introduced.
w The scheme would operate at two levels, first by the creation of a statutory board and secondly through an enhanced role
for the professional associations.

Statutory board
w All the powers and functions for the registration and regulation of insolvency practitioners should be vested in a statutory
board.
w The board should be jointly funded by the IPAA, ICAA, ASA (from a statutory interest account) and the government.
w Its membership should consist of seven persons appointed by the Attorney-General:
– three registered insolvency practitioners chosen from persons nominated by the IPAA, ICAA and ASA
– a nominee of the Attorney-General
– two lay persons who are not registered insolvency practitioners
– one legal practitioner chosen from persons nominated by the Law Council of Australia
– members of the board should be appointed for three years.

Functions of the board
w These would include:
– determining appropriate standards for registration and classification of insolvency practitioners
– classifying insolvency practitioners according to their experience, knowledge and ability
– administering a fidelity fund
– arranging for the audit of administrations conducted by insolvency practitioners
– acting upon complaints received against insolvency practitioners
– overseeing standards of ethical and professional conduct
– delegating responsibility for certain functions to the professional bodies
– issuing annual practising certificates
– setting relevant rates of remuneration.

The professional bodies
w The professional bodies would exercise powers delegated by the statutory board. These could include:
– conducting the registration system for insolvency practitioners
– conducting continuing education courses
– conducting investigations into complaints concerning insolvency practitioners
– reporting to the board.

6 ALRC 45 General Insolvency Inquiry. 7 Already cited at note 6 above, paras. 940-941
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From that it may be seen that the ALRC
had in mind a licensing and regulatory
system that was removed from direct
government involvement and control.
The ALRC accepted that none of the
professional bodies, whether alone
or in tandem, would have been then
capable of operating such a system.
But the ALRC sought to remove (or at
least to limit) direct government control.
The goal was to create an environment
in which the professional bodies could
or would become responsible for
the conduct and behaviour of their
members.
That recommendation was not followed
in the reforms that were introduced in
1992, nor subsequently. A continuation
of control through government agencies
was maintained.
The ALRC proposals do not seem to
have been referred to in the Senate
inquiry. The Senate report does not
mention them in the discussions
considering what alternatives there are
to the present regulatory regime and it
is not clear whether the Senate inquiry
took account of them at all.

Is there a more direct
and influential role for
the IPA to perform?
Maybe it is not too late to revisit
those proposals. One thing that it
would achieve is to remove regulation
and discipline from a bureaucratic
government department or agency. A
second is that it would introduce a layperson element and thus avoid the ‘club’
tag. It would heighten the ‘professional’
position of the IPA (it may be that the
involvement of the two accounting
professional bodies might not be now
necessary), particularly as regards
licensing, enforcement of standards and
disciplinary functions.
It might thus ‘fuse’ the bridge between
the English self-regulatory system and
the Australian government agency
regulatory system. Hopefully the IPA
might, in the future, be able to take on
such a role.8

The proposed IPA
member discipline
regime
In the meantime, the ‘member
discipline’ proposals of the IPA have
some merit for at least two reasons.
If they are implemented they will,
first, enable the IPA to investigate and
enquire into the conduct and behaviour
of its members and, second, enable it
to impose suspension or cancellation
of membership of the IPA upon those
whose behaviour warrants it.
It may also refer more serious conduct
to the relevant regulatory agency.
Admittedly, that is considerably short
of self-regulation simply because it is
presently beyond the capacity of the
IPA to control and govern licensing or
registration. Therefore, it cannot impose
the type of penalties that should really
matter in cases of proven wrongdoing
and/or breach of standards and ethics
rules, such as suspension or removal
of a licence. However, it is a step in
the right direction. In my opinion those
proposals should be followed through.

An ‘ombudsman’
Some further advance might be made
in the suggestion of an ombudsman,
which was part of a submission by the
IPA to the Senate Inquiry.
The Senate report appears to have
deferred consideration of that
suggestion. Maybe it should have given
it more attention. Only recently, I read
a report in ‘The Times’ about the legal
profession in the UK. It commenced
with these words: ‘Complaints handling
has been the legal profession’s biggest
bugbear for decades …’.
The article went on to describe a new
approach to complaints handling.
The office of a ‘Legal Ombudsman’
has been established. It is an
independent body separate from the
legal profession. It will dismantle
the ineffective, top heavy, slow and
non-transparent ‘professional’ body

to handle complaints. It is entirely
lay‑person driven with the aim to
bring about a resolution rather than
a sanction and with the emphasis on
informal resolution where possible.
Although the types of complaints
that are made against lawyers (or
accountants) usually involve ‘one on
one’ issues (such as overcharging,
delay etc), there is probably no reason
why an ombudsman cannot be used
in ‘collective’ insolvency cases where
the issue concerns, for example, the
practitioner’s remuneration or delay.

A view from other
countries
Some of the work I do as a
consultant for the European Bank
for Reconstruction and Development
involves helping to establish work
standards and codes of ethics for
insolvency administrators in a number
of countries, including Serbia and
Russia. In endeavouring to do that work
I draw upon, in part, the experience
and work of bodies such as the IPA.
Nevertheless, having such standards
and rules amounts to very little unless
their application can be monitored
and enforced. Those countries are
endeavouring to come to terms with the
regulatory side.
Some have opted for a government
regulatory agency. In Serbia, for
example, a government agency known
as the Bankruptcy Supervisory
Agency (BSA) is responsible for
examinations and training of insolvency
practitioners, for their licensing (both
original and renewal), for monitoring
and investigating their performance
and conduct and for suspension and
cancellation of a licence (although the
latter is ultimately the province of the
courts).
Russia is currently somewhere betwixt
and between. Licensing or registration
is in the control of a number of privately
operated self-regulating organisations

8 However, the IPA seems to still take the same view that it lacks size and capacity. In its ‘Review of Member Discipline Regime’, published in 2010, it is plainly
stated that it ‘… is a small organisation’, from which I take it to be inferred that it does not consider it has the capacity.
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(SRO) that are established as a kind
of loose knit ‘partnership’ form of
business to conduct an insolvency
administration business. They are able
to ‘license’ their members to practice
(by admitting them as members) and
have the power to discipline their
members. However, overarching that
type of self-regulation, is a government
regulatory body that has power to take
over disciplinary functions from an SRO
and, indeed, to discipline the SRO itself.

A very brief conclusion
It is probably the case that there is
no universally acknowledged ‘best
practice’ system of regulation. There
are some disquieting signs that the
self-regulation system in England needs
overhaul. There appears to be room in
Australia for an improved enforcement
and regulatory system. Developing and
emerging economies face a dilemma in
choosing between the professional and
government regulatory systems. It may

be best in Australia to endeavour to break
the mould of a rigid sole government agency
control system. Unless the IPA wants to
remain as some kind of concerned bystander
about regulation and discipline, it should
be at the forefront of improving the system
by advancing, as far as possible, a fused
regulatory system in which it would play a
significant part. This does not necessarily
have to be a la the ALRC model, but
something approaching it. And clearly, it will
be better done sooner rather than later.

Postcript from the author: A consultative paper was
published in the UK on 10 February 2011 by the Insolvency Service (the
government agency that is largely responsible for insolvency matters in
the UK) in response to the UK Office of Fair Trading report into the market
for corporate insolvency practitioners, of June 2010. See www.insolvency.
gov.uk. Guess what it is about? You got it: ‘Consultation on reforms to the
Regulation of Insolvency Practitioners’. So it is all happening.
The IPA is pleased to announce that Ron Harmer will be presenting at our
National Conference (1-3 June) in Brisbane.
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place to gain exposure for your private, public or government business
message. The high quality content within The Sydney Morning Herald
attracts valuable business decision makers, business owners and their
influencers.
With 225,000 more readers in the valuable A-B socio-economic bracket
than the Daily Telegraph*, connect with the readers you want with a
brand you can trust.
For more information contact Daniel Maloni on
(02) 9282 1084 or email DMaloni@fairfaxmedia.com.au Ref: SMHIPA
*Source: RMR December 2010 Filter: Sydney
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Schemes
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Suggested reforms to the power to
appoint a temporary responsible entity
The problem
The recent failures of managed investment
schemes affiliated with (amongst others)
Timbercorp Securities Limited (in liquidation) and
Trio Capital Limited (in liquidation) have exposed
a shortcoming in the legislation governing those
investment vehicles. While Chapter 5C of the
Corporations Act 2001 (Cth) (Corporations
Act) provides the Australian Securities and
Investments Commission (ASIC) with a power to
apply to court to have a responsible entity (RE)
of a registered management investment scheme
(scheme) removed and to have a temporary RE
appointed in its place, it is the author’s view that
that power suffers from fundamental flaws,
which make the power practically useless.
The need for review and reform of this area
has been recognised by government, with the
Parliamentary Secretary to the Treasurer having
recently provided the Corporations and Markets
Advisory Committee (CAMAC) with terms of
reference to review and report on the present
state of regulation of schemes.1
Section 601FN of the Corporations Act provides
that…
ASIC or a member of the registered scheme
may apply to the Court for the appointment of a
temporary responsible entity of the scheme under
section 601FP if the scheme does not have a
responsible entity that meets the requirements of
section 601FA.

The power to appoint a temporary RE then
follows in s 601FP, in the following terms:

(1)	On application under section 601FL or 601FN,
the Court may, by order, appoint a company as
the temporary responsible entity of a registered
scheme if the Court is satisfied that the
appointment is in the interest of the members.
(2)	The Court may make any further orders that it
considers necessary.

There are no reported instances of the court
exercising that power (including the power
under sub-section (2) to make ‘further orders’).
The reason for that state of affairs most likely
lies in the effect on the temporary RE of its
appointment as such, which is set out in s 601FS
as follows:
(1) If the responsible entity of a registered scheme
changes, the rights, obligations and liabilities
of the former responsible entity in relation
to the scheme become rights, obligations
and liabilities of the new responsible entity.
(Emphasis added)

With some limited exceptions,2 it is clear from
s 601FS that a temporary RE will involuntarily
inherit all of the obligations and liabilities of the
outgoing RE.3 For several reasons that follow,
that is an unappealing prospect for both the
putative temporary RE, and for the officers of
that temporary RE.

Background to the
temporary RE procedure
Section 601FN was inserted into the
Corporations Act by the Managed Investment
Act 1998 (Cth). To date, the power has not been
effectively used; in the author’s views, that is

1 Letter from Parliamentary Secretary to the Treasurer to the Convenor of the Corporations and Markets Advisory Committee dated 18 November 2010, available
from http://www.camac.gov.au 2 By s 601FS(2)(d), an incoming RE does not inherit any liability for which the former RE could not have been indemnified out
of the scheme property if it had remained the scheme's RE. 3 In Syncorp Management (Rural) Australia Limited v Lyford [2004] FCA 1352 it was held at [48] that,
‘The consequence of the application of section 601FS was that the rights, obligations and liabilities of FPA in relation to the scheme became rights, obligations and
liabilities of the [new responsible entity].’
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because of the difficulties discussed above.
It is interesting to note several aspects of the
evolution of s 601FN, and the temporary RE
procedure:
w As first contemplated in the joint CAMAC
and the Australian Law Reform Commission
(ALRC) report, Collective Investments: Other
People's Money,4 prepared in 1993 (CAMAC
Report), the powers to appoint a temporary RE
were proposed to be analogous to the power
of the then Insurance and Superannuation
Commissioner to apply for a court order
to place a life insurance company under
‘judicial management’. This recommendation
appears only to have been implemented to
the extent the court is empowered under
s 601FP(2) to make such other orders as it
considers ‘necessary’ in connection with the
appointment of a temporary RE.
w The CAMAC Report also proposed that the
voluntary administration procedure in Part 5.3A
of the Corporations Act should be adopted to
permit an administrator to be appointed to deal
with the affairs of an insolvent scheme, and
that a temporary RE be entitled to appoint a
voluntary administrator in order for a scheme
to take advantage of that procedure.
These recommendations were not translated into
the Corporations Act.
The Explanatory Memorandum accompanying
the Managed Investment Bill does not discuss
these recommendations (and the reasons for
their dismissal by Parliament), or the reasons for
their omission from that Bill. This is unfortunate,
because it leaves the courts with little or no
guidance on Parliament’s intended use of the
power in s 601FP(2) to make ‘further orders’
about the terms on which a RE may be replaced
with a temporary RE.
There is also no guidance provided in the
Explanatory Memorandum or other surrounding
documents to ASIC on the question of how
it might best exercise its own exemption and
modification powers as set out in s 601QA.

That lack of guidance has translated into
only minimal commentary from ASIC in its
published regulatory documents as to how it
generally intends to exercise those powers.5
Again, this is unfortunate because the powers
granted to ASIC in s 601QA could well provide
fertile ground for making the temporary
RE procedure more attractive to putative
temporary REs as discussed below.

Difficulty with the existing
temporary RE procedure
In relation to the putative temporary RE,
the statutory inheritance of liabilities of the
outgoing RE will have the obvious impact of
the temporary RE becoming the debtor under
debts owed by the outgoing RE in relation to
the scheme (such as borrowings from banks or
trade debts owed to suppliers), except to the
extent that a particular debt was incurred by
the outgoing RE in circumstances where the
outgoing RE would not be entitled to indemnity
from the scheme assets for that debt. This
alone means that a prudent temporary RE
must conduct extensive due diligence into a
scheme before accepting an appointment as
temporary RE.6
The use of the term ‘liabilities’, however,
will mean that the deemed inheritance will
have a wider effect, rendering the temporary
RE liable for, in the words of former US
Defence Secretary Donald Rumsfeld, the
‘known unknowns’ and ‘unknown unknowns’,
contingent liabilities such as those of an
occupier of premises or as an employer for
workers compensation will be cast upon the
temporary RE, which will often be incapable of
identification or quantification, or both.
The inheritance of ‘obligations’ poses further
difficulties for the putative temporary RE.
Pursuant to s 601FC of the Corporations
Act, a responsible entity has an obligation
to develop, maintain and comply with the
scheme’s ‘compliance plan’ as required
by s 601HA of the Corporations Act. As is
so often the case with financially stressed

4 ALRC Report No 65 (1993) at [14.20] See ASIC Regulatory Guide 136, Managed Investments: Discretionary Powers and Closely-Related Schemes, particularly
at [136.12] 5 See Re Stacks Managed Investments Ltd [2005] 23 ACLC 1,647 at [15] 6 See Re Timbercorp Securities Ltd (in liq) (No 3) [ (2009) 74 ACSR 626. The
structure of the Timbercorp schemes and the resolution of the court applications made in relation to those schemes is complex, and there is not sufficient space in
this article to do justice to those complexities. Those interested should consider the decisions in Timbercorp Securities Ltd (in liq) v Plantation Land Pty Ltd (2009) 72
ACSR 620, Re Timbercorp Securities Ltd (in liq) (No 2) [2009] VSC 411, Re Timbercorp Securities Ltd (in liq) (No 3), Re Timbercorp Securities Ltd (in liq) (No 4) [2009]
VSC 350, Re Timbercorp Securities Ltd (in liq) [2009] VSC 590, Re Timbercorp Securities Ltd (in liq) [2009] VSC 608, and Re Timbercorp Securities Ltd (in liq) (2010) 77
ACSR 291. There is also litigation concerning the passage of resolutions by the members of certain of the Timbercorp schemes for the replacement of the responsible
entity: see Huntley Management Ltd v Timbercorp Securities Ltd (2010) 187 FCR 151 and the effect of the statutory novation provided in sections 601FS and 601FT
of the Corporations Act.
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corporations, it is reasonable to expect that the
RE of a financially stressed scheme will not be
properly maintaining the scheme’s compliance
plan. Upon inheritance of the former RE’s
‘obligations’, it will become incumbent upon
the temporary RE to then comply with those
obligations by ensuring that the compliance
plan is brought up-to‑date and then complied
with in future.
Turning to officers of the putative temporary
RE, s 601FD of the Corporations Act provides
that officers of a RE must take all steps that a
reasonable person would take, if they were in the
officer's position, to ensure that the RE complies
with the Act, the conditions to the RE’s Australian
financial services licence, the scheme's
constitution and the scheme's compliance plan.
Accordingly, any shortcomings in the scheme’s
compliance program may result in a personal
liability for the temporary RE’s officers to a civil
penalty under the Corporations Act. Given that
most insolvency appointees (liquidators, receivers
and managers, administrators) fall into the
definition of ‘officer’, this is a major concern for
insolvency practitioners.

Adverse effect on
members and creditors
A prudent, qualified entity and its officers will
therefore be reluctant to accept an appointment
as a temporary RE without extensive due
diligence into the scheme. In practice, this
means that in situations of urgency it will not
be practically possible to obtain consent from
a qualified entity, such as a trust company, to
accept an appointment as a temporary RE.
More fundamentally, however, it means that
there will be instances where, having regard
to the liabilities and obligations that will be
inherited upon its appointment as temporary
RE, no qualified entity will be willing to accept
such an appointment.
This situation arose in the administration of
a number of schemes of which Timbercorp
Securities Limited (in liquidation) (Timbercorp)
was the RE.7 Those schemes included a
diverse mix of agriculture schemes involving
the production of various crops, including
timber, olive and almonds. The administrators
(and subsequently liquidators) of Timbercorp
determined that a number of the schemes
were not financially viable, and sought orders
that those schemes be wound up. A group of
members in those schemes disagreed, and

instead sought orders for the appointment of
a qualified entity as temporary RE of those
schemes. In addition, those growers appear
to have lobbied ASIC to exercise its powers to
make it seek appointment of a temporary RE.
These efforts were apparently made by the
scheme members on the basis of a belief that
their interests would be much better served
by having the schemes continue in operation,
such that crops could mature and be harvested
(rather than being sold at an earlier stage).
The scheme members’ efforts were
unsuccessful. Instead, the underlying agricultural
assets were sold by Timbercorp (acting by its
liquidators).
Of course, it is impossible to speculate as to
whether or not the result for the schemes’
members and creditors would have been
improved were a temporary RE able to be
appointed. Indeed, the Court determined
that there was no fault in the sale process
conducted by the liquidators and gave directions
to Timbercorp's liquidators to the effect that
those liquidators were justified in causing
Timbercorp to proceed with their proposed
sale of the underlying agricultural assets and
thereby extinguishing the scheme members'
interests in those assets. Accordingly, there can
be no criticism of the conduct of Timbercorp's
liquidators.
That said, it would have been at least preferable
for the option of appointment of a temporary
RE to have been more readily available to the
administrators / liquidators and scheme members
in the circumstances. As a matter of public
policy, it is important that such situations are
avoided (even though the Court was satisfied
that the end result for the schemes for which
Timbercorp was RE was entirely appropriate in
the circumstances).
There will, of course, be occasions where a
scheme itself will not be commercially viable,
such that it should be ordered to be wound up
in accordance with the provisions of Chapter 5C
of the Corporations Act. In other instances,
however, it will be in the best interests of a
scheme’s members and its creditors (not to
mention other stakeholders, like suppliers to
the scheme and purchasers of the scheme’s
output) that the scheme continues to operate.
It is this latter circumstance that calls for a robust
temporary RE procedure to be available for
schemes.

7 Trio Capital Limited (Admin App) v ACT Superannuation Management Pty Ltd & Ors [2010] NSWSC 286 (16 April 2010).
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That is because, in the absence of the availability
of a feasible temporary RE, administrators
appointed to the insolvent RE of a financially
distressed scheme will have no option other
than to apply for it to be wound up, either by
court order or a resolution of members. It may
be expected that a winding up will involve a
relatively quick sale of the scheme’s assets,
which will be detrimental to both creditor and
scheme member recoveries. This will especially
be the case in schemes that involve assets that
take longer to mature, such as many agricultural
schemes (trees, olives, nuts, etc.).

An alternative approach in
the superannuation context
The administration of Trio Capital Ltd (in
liquidation) (Trio) pursuant to Part 5.3A of
the Corporations Act has provided a good
example of how an alternative approach to
the difficulties with the present temporary
RE procedure might work. Trio is the RE of a
number of schemes. In addition, however, it was
(at the commencement of its administration)
the trustee of a number of publicly-offered
superannuation trusts regulated under the
Superannuation Industry (Supervision) Act 1995
(Cth) (Superannuation Industry (Supervision)
Act). Part 17 of that Act sets out a procedure
whereby the regulator, Australian Prudential
Regulatory Authority (APRA), has the power to
remove a trustee and appoint a qualified entity in
its place for a period determined by APRA.

It is therefore apparent from the failures
of Trio and Timbercorp (amongst others)
that there is a case for reform of the
temporary RE procedure.
In Trio’s case, APRA exercised those
powers and replaced Trio as trustee of the
superannuation trusts, appointing a special
purpose vehicle controlled by partners of a firm
of insolvency practitioners. The superannuation
trusts were then able to be stabilised, with the
assets secured and administered by suitably
qualified professionals.
This outcome may be contrasted to the situation
that emerged in relation to the schemes for

which Trio was RE. In the absence of any person
willing to take the risk of being appointed as
temporary RE, those schemes were ordered to
be wound up by Trio’s administrators.8
While there can be no doubt that the winding
up of those schemes will be conducted by
suitably qualified professionals, the winding
up is essentially terminal. The assets of those
schemes will be realised in a relatively short
timeframe. Like the schemes previously
controlled by Timbercorp, these Trio-controlled
schemes might well have been better served by
a temporary RE, with a mandate to stabilise the
schemes and then appoint a new RE who may
hold the scheme assets for a lengthier period of
time and thereby optimise recoveries for both
creditors and members.
It is therefore apparent from the failures of Trio
and Timbercorp (amongst others) that there is a
case for reform of the temporary RE procedure.

Some suggested options
for reform
A clearly available option would be the adoption
of the procedure available to APRA under Part
17 of the Superannuation Industry (Supervision)
Act. This procedure could readily be imported
into Chapter 5C of the Corporations Act by:
w Inserting a provision whereby ASIC has
administrative power to remove a RE that no
longer complies with the requirements of the
Corporations Act or that appears to ASIC or
the court to be involved in conduct that may
result in the financial position of the scheme
becoming unsatisfactory.9
w Granting ASIC administrative power to appoint
a temporary or replacement RE.10
w Providing ASIC with the power to determine
the terms of the appointment of the
temporary or replacement RE, including as
to what rights and liabilities of the incumbent
RE will be novated to the new RE, and how
the new RE will conduct its trusteeship of the
scheme assets.11
The attraction of that arrangement is that
similar provisions in the context of regulated
superannuation trusts have been tried and
tested in the administration of Trio with success.

8 See s 133 of the Superannuation Industry (Supervision) Act 1993 (Cth). 9 Already cited at note 8 above, s 134. 10 Already cited at note 8 above. 11 See ss 135 and 141.
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A further attraction of this approach is that it would
potentially minimise or even avoid the need for
court applications in the course of an appointment
of a temporary RE. This may be expected to
reduce costs and delay in the process.
Supplementary to those changes, clear policy
guidance from ASIC as to how the exemptions
and modifications power in s 601QA of the
Corporations Act will be exercised in connection
with an appointment of a temporary RE is
needed. That guidance would best come in the
form of a Regulatory Guide, and might deal with
relevant considerations such as the broad types
of modifications that may be considered, the
stakeholders whose interests will be relevant
to an exercise of the power, and the evidence
that ASIC will require in connection with a
modification / exemption application made for
the purposes of s 601QA.
In the author’s view, such policy guidance from
ASIC should be provided, irrespective of whether
or not other reforms of Chapter 5C are pursued.
That is because increased use of the power in
s 601QA is a further option for how the temporary
RE procedure might be better and more frequently
utilised in practice.

For example, if there was a clear basis in a
published regulatory document for applying for
exemptions / modifications from ASIC having the
effect of:
w limiting the statutory novation of liabilities to the
extent only of available scheme assets; and/or
w imposing an enforcement moratorium on
scheme creditors during the period of the
temporary RE’s appointment similar to that
provided in Part 5.3A of the Corporations Act,
then the use of the temporary RE procedure
may have much greater efficacy in practice. It
may be noted that exemptions/modifications
of this kind would be consistent with the
arrangements discussed in the 1993 CAMAC
Report (see above).
There are, however, alternatives that ought to be
considered. The first is that, rather than adopting
the procedure provided by Superannuation
Industry (Supervision) Act, the existing provisions
of Chapter 5C might be amended to make the
temporary RE role more attractive to professional
trustee companies.
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For example, Chapter 5C might be amended,
such that:
w the temporary RE continues to have the rights
and liabilities of the incumbent RE novated to it
upon its appointment; but
w the liability of the temporary RE is limited to
the realisable value of the scheme assets,
with scheme creditors being prohibited from
pursuing the temporary RE for any amounts
not able to be paid out of the value of those
assets; and
w the temporary RE and its officers, while
obliged to bring the scheme into compliance
with the Corporations Act, the obligation to
do so does not sound in any civil or criminal
responsibility in the temporary RE or its
officers for failures to do so; and
w there is a ‘back up’ statutory temporary RE,
controlled by ASIC, which may be appointed
in the event that there is no qualified entity
willing to accept an appointment as temporary
RE. ASIC would then have the power, for
example, to appoint external professionals
(such as registered liquidators and their firms)
to provide management services to the
statutory temporary RE.
That procedure would, however, be problematic
for creditors of a scheme. The operation of any
limitation of liability would effectively require that
scheme creditors await realisation of scheme
assets until they are able to be paid, rather
than being in a position to immediately demand
payment from the RE (whether or not scheme
assets are readily available to meet those
demands). It may be noted, however, that REs
typically seek to limit their liability to creditors
in this manner by contract, so that this statuteimposed disadvantage to creditors most likely
does not substantially erode existing market
practice. Further, it is necessary to consider that
the present unlimited liability of a temporary
RE for existing debts of the scheme seems to
be a dominant disincentive to qualified entities
accepting appointments as temporary REs, and
that a statutory limitation would be an effective
means of removing that disincentive.
A final option is that the court more frequently
use its inherent jurisdiction to appoint receivers
to scheme assets, and that this inherent
jurisdiction be supplemented by a prescribed
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procedure in Chapter 5C of the Corporations
Act. For example, provisions could be inserted
into the legislation whereby an interim receiver
could be temporarily appointed to a RE for the
purpose of investigating and stabilising the
scheme’s affairs, with a statutory moratorium in
the meantime against enforcement by scheme
creditors against the scheme assets. This ‘interim
receiver’ approach has been used in relation to,
for example, the Atlantic 3 Financial schemes.
This approach seems problematic. The
appointment of a receiver does not seem to
be a solution to the difficulties of a scheme
with a failed RE.The receiver could at most be
mandated to investigate the circumstances
of the scheme and to (perhaps) realise its
assets. Those activities would not promote the
sustainment of the scheme in the longer term,
with a view to stabilisation of the scheme, and
continuation of its activities (with a view to a
better return to both creditors and members).
The clear benefit of this approach, however,
is that it could be a relatively quick and cheap
means of allowing ASIC and the courts to review
the affairs of a scheme or RE in difficulty. It may
be that this approach could be used in tandem
with the streamlined temporary RE procedures
outlined above, ie an interim receiver might be
appointed as an initial step, with it then being
possible to use the more drastic measure of
replacement of the RE if the receiver finds that
the incumbent RE has misconducted itself or
was otherwise not fit to remain in office.

Concluding remarks
It is apparent that the existing procedure in
Chapter 5C of the Corporations Act is not
adequate, and that there are other options
that may be able to be implemented through
legislative change without substantial upheaval
of the existing legislation or practice. A solution
must be developed as soon as possible. The
managed investment scheme structure is an
increasingly present feature of the Australian
investment landscape, and the use of leverage
in those managed investment schemes (through
borrowing by the RE) means that there is greater
risk of the schemes failing. The suggestions
discussed above might be considered in the
course of that legislative review process, and
might provide a starting point for consideration
of this increasingly important area for reform in
Australian insolvency law and practice.

•
•
•
•
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A call for law reform
Secured creditors entitlement
to preference recoveries
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Overview
His Honour Justice Finkelstein has found that a secured creditor is entitled to proceeds of
preference recoveries. This finding was based on a right of subrogation to priority claims which
had been paid from floating charge assets. In the course of the judgment, his Honour was critical
of the ‘uncertain and, perhaps, unsound rules and distinctions’ on which the current commonly
held view that secured creditors cannot share preference recoveries is based. His Honour also
adopted an interpretation of s 561 of the Corporations Act 2001 (Cth) (Corporations Act) which is
a challenge to current practice and will defer payments to priority creditors.

Introduction
It is a commonly held view that the proceeds
of preference recoveries are not available to
secured creditors but are only available to meet
the costs of the liquidation and for distribution to
unsecured creditors.
Justice Finkelstein considered this view in
relation to the Italiano Family Fruit Company Pty
Limited (In Liquidation) (Italiano).1
In this article I discuss that case, his Honour’s
call for law reform and the uncertain lessons for
controllers.

The facts
Voluntary administrators were appointed to
Italiano Family Fruit Company Pty Limited (In
Liquidation) (Company) and, in due course,
the Company’s creditors appointed them as
liquidators.
There were a number of fixed charges. The fixed
charge assets were realised and the proceeds
repatriated to the chargeholders. The National
Australia Bank (NAB) also held a fixed and
floating charge over the Company, which it had
not sought to enforce.
Following repatriation of the proceeds of the
realisation of fixed charge assets, there was still
a significant shortfall owing to NAB and a number

of employee creditors entitled to priority
under paras 556(1)(e), (g) or (h) of the
Corporations Act.
The liquidators with the approval of NAB
realised the assets that were the subject of the
Bank’s floating charge.
The liquidators considered that it was their
professional obligation to pay the employee
claims at the earliest opportunity and
proceeded to do so from the realisation of
the floating charge assets. The liquidators did
not inform NAB of their intention to pay the
employees as they assumed that creditors such
as banks are aware that preferential creditors
rank ahead of distributions of recoveries under
floating charge assets.
Approximately one year later, the liquidators
were successful in recovering some unfair
preferences from former creditors of the
Company.

The issue
The liquidators raised for directions the issue
of whether NAB is to rank pari passu with
the ordinary unsecured creditors in relation to
the distribution of the preference recoveries
or, whether it has a higher claim to those
recoveries which will prevail over the claims of
ordinary unsecured creditors.

1 In the Matter of Italiano Family Fruit Company Pty Limited (In Liquidation) ACN 107 879 096 [2010] FCA 1355
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Does a charge capture
preference recoveries?

accepts that the preference recoveries
are the property of the company.

His Honour noted the generally
accepted position that recoveries in
preference actions which can only be
brought by a liquidator are not caught
by a charge over the Company’s current
and future assets.

His Honour then considered the 1992
amendments to the then Corporations
Law and noted that s 588FF which
enables the Court to make remediable
orders in respect of ‘voidable
transactions’, allows the Court to order
a person who has benefited from such
a transaction to make payment or to
transfer property ‘to the company’. This
section therefore no longer refers to the
transaction being ‘void as against the
liquidator’. This changed wording may
have the unintended consequence of
overturning Kratzmann but at the time
of the amendment and before that,
the Harmer Report did not make any
suggestion that Kratzmann should be
overturned.

The basis for this acceptance seems
to be that because the chargee cannot
sue to recover the preference, it is not
entitled to benefit from the liquidator’s
ability to bring that claim.
His Honour then investigated this
acceptance.
The key Australian authority is the High
Court decision in Kratzmann v Tucker
(Kratzmann).2 The High Court observed
that while money preferentially paid
was subject to the charge at the time
of payment, the money recovered by
the liquidator is not the same money
because the statute does not revest the
money in the company – it requires the
creditor to pay the liquidator an amount
equal to the value of the preference.
His Honour then analysed the
uncertainties and unintended results
which arose from strictly applying such
analysis. For example:
w it is accepted that the liquidator
has power to ‘sell’ the proceeds of
preference claims but, if the proceeds
of those claims are not the property of
the company, then they could not be
sold;
w if a liquidator is only entitled to
recover his costs and expenses out
of the company’s assets or property
then, if preference actions are not
the property of the company, the
liquidator is not entitled to recover his
costs out of those recoveries.
Obviously it would appear that
notwithstanding the accepted basis
upon which secured creditors are not
entitled to the benefit of preference
recoveries, the Australian position in fact

Following an extensive analysis of the
Australian and English cases and a
number of relevant articles and relevant
arguments, his Honour concluded
(at paragraph 62):
The present position rests on uncertain
and, perhaps, unsound rules and
distinctions … What is required is a careful
consideration of the true role of the
avoidance provisions, and, for the purpose
of deciding who should benefit from them,
an analysis of the competing interests of
secured and unsecured creditors as well
as an analysis of the liquidator’s ability
to seek protection for his/her costs and
expenses. As the cases show these are
difficult issues not easily solved. The High
Court hinted … that it may reconsider
Kratzmann. If the High Court does not do
so, Parliament should resolve this matter.
In any event, it is preferably for Parliament
to do so, because in no small measure,
questions of policy rather than legal
principle are involved.

Subrogation
Justice Finkelstein then considered
whether or not NAB could be
subrogated to the employees’ priority
claims which were paid out of the
floating charge assets at a time the
liquidators believed the property of
the Company was insufficient to meet
those claims.

His Honour noted that the only
circumstances under which
employees are to be paid out of
floating charge assets is pursuant to
ss 561 and 433 of the Corporations
Act. Section 561 states that:
So far as the property of the company
available for payment of creditors
other than secured creditors is
insufficient to meet payment of:
(a) any debt referred to in paragraph
556(1)(e), (g) or (h);
…
Payment of that debt … must be paid
in priority over the claims of a chargee
in relation to a floating charge …

Section 433 applies a similar
principle in circumstances where
a controller is appointed and a
winding up has not commenced.
His Honour expresses the view that
s 561 only mandates payment of
priority claims when it is clear that
the liquidator will not realise free
assets sufficient to meet these
claims. Significantly, he comments
(at paragraph 70):
In my view, there is to be only one
assessment of the sufficiency of a
company’s assets and that is to be
made when enough is known about
the company’s affairs. The assessment
must take into account all actual
and potential realisations. That is
to say, the liquidator should not, as
has occurred here, make an interim
assessment of the company’s financial
position, an assessment which only
looks at the position at a single point
in time.

It therefore follows that the
controller must withhold funds
from the secured creditor that
are sufficient to pay the priority
creditors but, should not actually
pay those priority creditors until the
controller is able to make ‘only one
assessment of the sufficiency’ of
the company’s assets.

2 N A Kratzmann Pty Ltd (In Liq) v Tucker (No 2) (1968) 123 CLR 295I
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Justice Finkelstein observed (at paragraph
100)that his view of s 561 may result in delays
in payment of a dividend to priority creditors:
As a matter of policy, this may be an undesirable
outcome given that it could delay the payment
of money owing to employees, which may cause
real hardship to them and their families. Equally,
chargees may for good reason wish to see the
employees paid as soon as possible, but not if
this would mean that the payments are at the
chargee’s expense even if it turns out that the
Company has sufficient free assets available.

In Italiano it was twelve months after the
employees’ priority claims were paid that the
liquidators made their successful preference
recoveries. Although the liquidators were
making demands for the preference claims at
the time of payment to the employees, they
could not say with any confidence what those
preference claims were worth until they were
settled.

In order to find that the secured
creditor was entitled to the preference
recoveries, his Honour did make a
finding that the liquidators had paid
those monies to the priority creditors
‘in breach of trust’
In this case, the liquidators paid out the
employees on the basis of their interim
assessment with the result that in his
Honour’s view, the liquidators ‘committed a
breach of trust’ and that because NAB’s funds
had been misapplied in breach of trust, and
to the extent that it had suffered loss, NAB
should be subrogated to the rights of priority
creditors. His Honour also noted that it would
be unconscionable for the unsecured creditors
to benefit from a windfall produced by that
breach of trust.
The consequence of the liquidators’ breach
of trust was that NAB suffered a loss. That
loss however was equal to the value of the
free assets that eventually became available
to meet the priority claims, which were the
very funds in relation to which the liquidators
were seeking directions, meaning that there
was no personal exposure on the part of the
liquidators.
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If, unlike the situation in Italiano the
chargeholder gave informed consent to
the priority creditors being paid promptly
there would be no breach of trust. This
breach formed the basis for his Honour
accepting that the chargeholder has a right of
subrogation in the Italiano case. His Honour
expresses the view that absent the breach,
the chargeholder should be entitled to
subrogation. However, this view is only obiter
and not free from doubt.

Conclusion
Justice Finkelstein has emphasised the
‘uncertain and, perhaps, unsound rules
and distinctions’ which support the
accepted position that secured creditors
are not entitled to the benefit of preference
recoveries. He notes that this raises
questions of policy and not just issues of
legal principle, which must be resolved by
Parliament.
In order to find that the secured creditor
was entitled to the preference recoveries,
his Honour did make a finding that the
liquidators had paid those monies to the
priority creditors ‘in breach of trust’. If there
is no breach of trust, the obiter suggests that
the secured creditor would be entitled to
share in the preference recoveries by way of
subrogation in any event.
The finding of a ‘breach of trust’ is based on
an interpretation of s 561, which should be
of concern to controllers. It is not unusual for
a controller to sympathise with the hardship
faced by the former employees and, in order
to promptly pay them, to make an interim
assessment of the company’s assets for the
purpose of s 561. The effect of his Honour’s
view of the law is that controllers should
not act upon any such sympathy by way of
early payment to the employees. In fact, his
Honour acknowledges that his interpretation
‘may be an undesirable outcome given that it
could delay the payment of money owing to
employees, which may cause real hardship to
them and their families’.
The decision, in challenging the commonly
held view that preference recoveries are not
available to secured creditors, has highlighted
a number of legal and practical concerns for
practitioners and secured creditors as well as
policy issues for Parliament.
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Feature Article

Receivers not obliged
to pay entitlements
Mark Gibson
Director,
PwC

Re Vickers, in the matter of Challenge
Australian Dairy Pty Limited
Background

Philip Blaxill
Special Counsel,
Allens Arthur Robinson

Receivers in a 'trade on' situation face
issues concerning the payment of employee
entitlements. Receivers have obligations under
s 433 of the Corporations Act 2001 (Cth) (the
Act) and must pay, from the realisation of floating
charge assets, certain employee entitlements
in priority to the charge holder. Receivers also
have personal liabilities arising under s 419 of the
Act to pay certain debts incurred by them in the
course of the receivership.
These issues were faced by the receivers of
Challenge Australian Dairy Pty Limited (CAD)
and a number were resolved by the recent
decision of the Federal Court in Re Vickers, in the
matter of Challenge Australian Dairy Pty Limited
(Re Vickers).1
In late October 2010, the directors of CAD
appointed voluntary administrators. Following
the appointment of the administrators, CAD’s
charge holder appointed Derrick Vickers and Kate
Warwick of PwC as joint and several receivers
and managers of CAD (receivers). After their
appointment, the receivers continued to operate
part of CAD’s business and commenced
realising its assets. The receivers maintained the
employment of a large proportion of CAD’s staff
to assist with these matters.
The employees of CAD had accrued significant
amounts of annual leave and long-service
leave (leave of absence) entitlements prior to
the appointment of receivers and continued
to accrue these entitlements during the
receivership. Superannuation entitlements
also accrued during the receivership. The
question therefore arose as to the extent to
which the receivers were required to pay these
entitlements from the realisation of the floating
charge assets of CAD, which comprised trade

debts and inventory (consisting of cheese and
various other dairy products).
It was these leave of absence and superannuation
entitlements, and the receivers’ obligations to pay
them under either ss 433 or 419 of the Act, that
were the subject of the decision in Re Vickers.

Key points
The Court in Re Vickers made a number of
declarations as to the obligation of CAD’s
receivers under s 433 of the Act and their
personal liability for certain employee
entitlements under s 419 of the Act. The
substance of the declarations can be summarised
as follows:
w Section 433 does not oblige receivers to pay
the accrued leave of absence entitlements of
employees who continue to be employed by
the company after the date of appointment
of the receivers. A receiver will only have an
obligation under s 433 to pay leave of absence
entitlements to employees whose leave had
become due and payable on or before the date
of appointment.
w Section 433 does not oblige receivers to pay
superannuation contributions or superannuation
guarantee charges which become due and
payable during the appointment of the
receivers.
w Receivers who simply retain existing company
employees (ie. the receiver has not adopted,
varied or otherwise changed the terms of any
employees' contracts) are not personally liable
under s 419 to pay employees’ leave of absence
entitlements, superannuation contributions or
superannuation guarantee charges that accrue,
or become due and payable, during the period
of the receivership.

1 Re Vickers, in the matter of Challenge Australian Dairy Pty Ltd (Administrators Appointed) (Receivers and Managers Appointed) [2011] FCA 10
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The relevant terms of the Act
Section 419
Section 419(1) of the Act relevantly provides that:
A receiver … is … liable for debts incurred by the person in the course of the receivership …
for services rendered, goods purchased or property hired, leased, used or occupied.

Section 433
The relevant parts of s 433 are as follows:
(3)	In the case of a company, the receiver … must pay, out of the property coming into his … hands [which was subject
to a floating charge], the following debts or amounts in priority to any claim for principal or interest in respect of the
debentures:
.…
(c) … next, any debt or amount that in a winding up is payable in priority to other unsecured debts pursuant to
paragraph 556(1)(e), (g) or (h) or s 560.
(9) For the purposes of this section, the references in Division 6 of Part 5.6 to the relevant date are to be read as
references to the date of the appointment of the receiver …

Section 556
Section 556 of the Act relevantly provides as follows:
(1)	Subject to this Division, in the winding up of a company the following debts and claims must be paid in priority to all
other unsecured debts and claims:
.…
(e) [subject to the limitations in relation to excluded employees] – next, wages, superannuation contributions and
superannuation guarantee charge payable by the company in respect of services rendered to the company by
employees before the relevant date;
.…
(g) [subject to the limitations in relation to excluded employees] – next, all amounts due:
(i) on or before the relevant date; and
(ii) because of an industrial instrument; and
(iii) to, or in respect of, employees of the company; and
(iv) in respect of leave of absence;
(h) [subject to the limitations in relation to excluded employees] – next, retrenchment payments payable to employees
of the company.

Section 558
Section 558(1) of the Act provides that:
(1) Where a contract of employment with a company being wound up was subsisting immediately before the relevant
date, the employee under the contract is … entitled to payment under section 556 as if his or her services with the
company had been terminated by the company on the relevant date.
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The meaning of ‘due’ in
section 556(1)(g)
Existing case law establishes that for the
purposes of s 556(1)(g), leave of absence
payments become ‘due’ to, or in respect of, an
employee when either:
w leave of absence (such as sick leave, annual
leave or long service leave) is taken or
approved to be taken; or
w employees become entitled to a sum of money
as payment in lieu of a leave entitlement (for
example, when the employment ceases).2
The effect is that leave of absence payments
which fell due, in the sense set out above, on or
before the appointment of receivers, are payable
to employees in priority to the charge holder
under s 433.
However, the question arises as to whether leave
of absence entitlements which have accrued
to the employee but have not yet been taken,
or approved to be taken, where the employee
has not been terminated on or before the
appointment of the receivers, have fallen 'due'
for the purposes of s 556(1)(g). The answer to
that question depends on whether s 558(1)
applies in a receivership.

The interaction of section
433 and section 558
The issue confronting CAD’s receivers was that
there were, until Re Vickers, conflicting decisions
on the application of s 433 of the Act to leave
of absence payments. The conflicting decisions
have arisen from different interpretations by the
Court on whether the reference to s 556 within
s 433 results in s 558(1) of the Act applying to
receiverships.
The issue is that, if s 558(1) applies in a
receivership, employees are entitled to receive
a priority in respect of their leave of absence
entitlements as at the date of appointment of
the receivers, irrespective of when their contract
of employment is terminated or whether it is
terminated at all.

were terminated on or before the day of the
appointment of the receivers, or otherwise
had leave due at the time of the receivers'
appointment, would be entitled to receive a
priority in respect of their leave of absence
entitlements.
In Re Office-Co Furniture Pty Limited 3 de Jersey
CJ in the Supreme Court of Queensland held
that s 556(1)(g) of the Act should be read with
s 558(1), such that an employee of a company in
receivership whose employment was terminated
during the course of a receivership was entitled
to a priority out of the floating charge assets for
leave of absence entitlements in respect of their
employment prior to the appointment of the
receivers.
By contrast, Finkelstein J in the Federal Court
in McEvoy v Incat Tasmania Pty Ltd 4 held that
a receiver will only have an obligation under s
433 to pay leave of absence entitlements to
employees out of the floating charge assets
whose employment was terminated on or before
the day of the appointment of the receivers or
whose leave had become due prior to the date
of appointment. While McEvoy involved a claim
by employees who were employed throughout
the course of the receivership and even following
the resignation of the receivers, the Federal
Court noted that employees whose employment
was brought to an end during the course of the
receivership would, similarly, not be entitled
to any priority under s 433 of the Act for their
accrued leave entitlements.
Re Office-Co and McEvoy were clearly
inconsistent decisions giving the receivers
of CAD insufficient guidance as to what
entitlements they were required to pay. In Re
Vickers, his Honour Justice Barker considered the
conflicting decisions and held (at [62]):
One can readily see the force of the practical
analysis provided by de Jersey CJ in Re Office-Co
Furniture. In so many cases, a receivership does
spell an end to a company. It would seem odd, if
not unfair, that there should be two different sets of
rules concerning payment of entitlements upon a
winding up and in a receivership. Nonetheless, I feel
persuaded by the analysis provided by Finkelstein J

However, if s 558(1) does not apply in
determining priorities in a receivership, then
only those employees with contracts that

in McEvoy, particularly having regard to the
legislative history of s 443, and consider the better
view is that s 558(1) does not apply to receivership.

2 See Love v The Image Centre Pty Ltd (1991) 33 AILR 406 and Whitton v ACN 003 266 886 Pty Ltd (1996) 42 NSWLR 123 3 [2000] 2 Qd R 49 4 130 FCR 503 (‘McEvoy’).
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As a consequence of s 558(1) not applying to

The authors expect that if a receiver adopted,

receivership, the accrued leave of absence

varied or otherwise changed the terms of any

entitlements of employees who continue to be

employees' contracts, then they may be liable

employed after the appointment of receivers do

under s 419 for certain employee entitlements.

not have priority under s 433.

Liability for leave of absence
payments under section 419

Liability for superannuation
entitlements under
section 433 and section 419

In Re Vickers the Court accepted that the

Section 433(3) read with s 556(1)(e) gives

appointment of a receiver out of Court does not

priority to wages, superannuation contributions

itself terminate a contract of employment. The

and superannuation guarantee charges in

Court also accepted that CAD’s receivers had

respect of services rendered to a company by

not entered into new contracts or arrangements

employees before the date of appointment of

with employees nor personally adopted their

receivers. Accordingly, these ‘pre-appointment’

pre‑existing contracts.

entitlements will take priority over the charge

The Court made declarations confirming
that s 419 does not apply to make receivers
personally liable under pre-existing contracts of
employment for leave of absence entitlements
where the receiver does nothing to adopt those
contracts. This includes leave entitlements that
accrue after the receivers’ appointment.

holder in respect of the proceeds from floating
charge assets.
In Re Vickers, the Court made declarations
that the receivers were not obliged to pay
under s 433 the superannuation contributions
or superannuation guarantee charges which
become due and payable during the receivers’
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appointment. The Court also declared that the
receivers were not personally liable under s 419
to pay such amounts. While not specifically
noted in the judgment, it appears that his
Honour applied the same reasoning in McEvoy
with respect to leave of absence entitlements.

Practical issues
The decision in Re Vickers gives rise to
a number of practical considerations for
receivers:
w While the decision highlights circumstances
where receivers will not be personally liable
for employee entitlements, receivers will
need to remain mindful of the particular
circumstances of their appointment. They
will not wish to incur personal liability
inadvertently by their actions. This may arise
from steps taken to change or renegotiate
employees’ terms of employment or from
the receivers engaging new employees.
Depending on the circumstances, there
may be certain employees for whom the
receivers do in fact incur liabilities under
s 419.
w In circumstances where a receiver is
not obliged to pay leave of absence and
superannuation entitlements of employees,
these claims will remain with the company.
However, where an external administrator
is appointed to the company, those
employees would likely have a claim under
any liquidation 5 or in any deed of company
arrangement 6 for their unpaid entitlements.
Whether such a claim would be a priority
claim or otherwise is a matter for separate
consideration and is not dealt with in this
article.
w Given the differing priority for a receivership
under s 433 and a winding up under s 556,
in circumstances where the value of both
floating charge assets and leave of absence
entitlements are considerable, a charge
holder may have a greater incentive to
appoint a receiver as the leave of absence
entitlements will not take priority over the
charge holder in respect of floating charge
assets, increasing the prospect of the charge
holder’s debt being paid in full (or paid
earlier).

w Where practitioners have previously followed
Re Office-Co, they may need to review their
standard letters to employees, work plans and
guidance materials for obtaining employee
information and calculating priority entitlements
under s 433. Payroll records will need to be
thoroughly reviewed to ascertain what leave of
absence entitlements are ‘due’ at appointment
(and hence a priority under s 433). In many
instances, the position may not be entirely
clear, especially for companies with less
sophisticated payroll systems and/or informal
leave approval arrangements.
w Receivers will need to prepare to communicate
with employees about the status of their
entitlements and which entitlements are (or are
not) a priority. This includes the entitlements
arising both before and after the appointment of
a receiver.

Concluding comments
The decision in Re Vickers confirms the decision
in McEvoy (which was decided in 2003) in
relation to the application of s 558(1) of the Act
to receivers. However, Barker J did not reach that
decision without some hesitation. His Honour
said (at [63]) that:
There is some real doubt in my mind that s 558(1)
is intended to apply a similar rule in relation to the
entitlements of an employee in a receivership as it
creates for a winding up …. It may well be the case
that if this express issue concerning priority payments
in the case of a receivership were to be raised with
Parliament for the first time, it would agree with the
outcome found by de Jersey CJ in
Re Office-Co Furniture.

Finkelstein J in McEvoy previously highlighted
the potential need for a remedy by Parliament.7
Professor O'Donovan has also identified the
need for legislative change to protect the claims
of employees to annual leave and long service
leave if they continue their employment after the
appointment of the receivers.8
As far as the authors are aware, there has been
no move to make any amendments to the
relevant legislation since McEvoy. Given the
effluxion of time, it is possible that the decision in
McEvoy and Re Vickers does, in fact, reflect the
intention of Parliament.
We will wait to see whether the decision in
Re Vickers results in any proposed amendments
to the applicable legislation.

5 Section 556(1) of the Act. 6 Section 444DA of the Act. 7 McEvoy already cited at note 4 above at [27] 8 O'Donovan, Company Receivers and Managers 2nd ed
(looseleaf) at [11.3370] Thomson Law Book Company.

28 australian insolvency journal I january > march 2011

The Dominion
Group
specialist
providersofofprofessional
professional
Dominion
Group
areare
specialist
providers
asset valuations
valuations and
and realisation
realisation services.
services. Operating
Operating for
for
asset
over twenty years, the Dominion Group has affiliations in all
over
twenty years, Dominion Group has affiliations in
states of Australia.
all states of Australia.
• Plant and Equipment Valuations

•• Plant
Equipment
Valuations
Asset and
Auctions
and Sales
•• Asset
Auctions andAdvice
Sales
Asset Management
•• Asset
Management
Advice
Asset Identification
and
Stocktakes
•• Asset
Identification
and
Stocktakes
Asset Tagging and Barcode
Labelling
•• Asset
Tagging
and
Barcode
Asset Condition Assessments Labelling
•• Asset
Condition
Assessments
Asset Register
Establishment
•• Asset
Register Establishment
Asset Reconciliations
•• Asset
OH & SReconciliations
Plant Assessments
• OH & S Plant Assessments

VIC
03 9687 4955
VIC
&
TAS
03
9687 798
4955182
NSW & ACT
1300
NSW & ACT
1300 798 182
QLD
07 5559 1999
QLD
07 5559 1999
SA & NT
08 8351 7373
SA & NT
08 8351 7373
TAS
1800 808 197
WA
08 9358 1766
WA
08 9358 1766
By auction, tender or private sale, Dominion delivers
By auction,
tender
orreturn
private
Dominion delivers
the
best possible
net
tosale,
our clients.
the best possible net return to our clients.

For further information on our valuation and auctioneering
For Further Information on our valuation and auctioneering
services contact our directors John Wood and Chris Leeds:
services contact our directors John Wood and Chris Leeds:
jwood@dominiongroup.net.au
or0417
0417369
369
770
jwood@dominiongroup.net.au or
770
cleeds@dominiongroup.net.au
or0408
0408379
379
125
cleeds@dominiongroup.net.au or
125
191 Kensington Road,
Road,West
West Melbourne, Victoria 3003
P 9687 4955 F 9687 4966
www.dominiongroup.net.au
www.dominiongroup.net.au
Melbourne • Sydney • Newcastle • Canberra • Brisbane • Adelaide • Perth

www.dominiongroup.net.au

Feature Article

Pre-packs
A legitimate means to phoenix
an insolvent company
Nicholas Crouch
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T

he Corporations Act 2001 (Cth)
(Corporations Act) is now seriously out
of step with legislation in comparable
countries due to its failure to encourage
‘pre‑packs’, which are the sale of an insolvent
company’s business prior to its subsequent
liquidation or administration.
A pre-pack sale is coordinated by the insolvent
company’s existing management. Typically, the
assets or business are sold for market value to a
related company which we will call New Co.
New Co re-employs the existing staff and
produces the same goods and services from the
same premises. While you may think ‘that is a
phoenix and is illegal’, we would like to challenge
that view.

The USA
The United States of America has used the
pre-pack model of selling assets since 1978. In
2009, approximately 12,000 companies used the
framework in an attempt to restructure and save
their businesses.
In late 2009 General Motors Inc. (GM), the
largest automobile manufacturer in the US
was sold as a pre-pack for $50 billion. The sale
was finalised only 40 days after initiating the
protection of Chapter 11 of the United States
Bankruptcy Code. Some 225,000 staff were
re-employed by New GM Inc after it purchased
the $85 billion worth of assets from Old GM.
The purchase was funded and approved by the
United States Government. GM was the fourth
largest corporate failure in history and is the
biggest pre-pack to date.1
Another of the largest corporate failures in
the US to date is Lehman Brothers. The day

after it entered Chapter 11 protection, Barclays
Bank announced its agreement to purchase
its investment-banking assets. A week later
that agreement was approved by the courts.
This sale was not a pre-pack but it was a sale
of $600 billion in assets made within 24 hours
of the regulator’s rubber stamp.2 It certainly
demonstrates a quick sale can be a good sale.
The entire structure of Chapter 11 is designed to
provide existing management with time to sell an
insolvent business into a new entity. However,
in our view the US system is cumbersome and
expensive because the process is controlled by
the courts.

The United Kingdom
The UK Insolvency Act 1986 was revamped
by the Enterprise Act 2002, which permitted a
company to appoint an administrator without
judicial scrutiny. The UK Act was modelled on
Australia’s Voluntary Administration laws but it
has some twists.3
The most significant difference between the
Australian voluntary administration procedure
and the UK version is that the UK administrator
gets involved early and assists management in
undertaking the pre-pack sale of assets prior to
their formal appointment. After the terms of the
sale have been agreed, the UK administrator is
formally appointed. The administrator will then
immediately sign the contract for sale.4
This point must be emphasised: the UK
administrator will typically sign off on the
pre‑pack sale on the day of their appointment.
In the UK, there are around 100 pre-pack sales
per month.5

1 Coburn, Niall, ‘The Phoenix Re-examined’ (1998) 8 Aust Jnl of Corp Law 321. 2 Carter T and Kendall D, ‘So what is a pre-pack Pat?’ ‘Accountancy Age’ London, 11
June 2009, p 19. 3 Already cited at note 2 above. 4 Already cited at note 2 above. 5 Black, Anthony, In the Black, ‘A crystal clear result’, February 2010 pp 42-45.
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Some examples of recent pre-pack sales
include:
w Officers Club, the men's retail
clothing chain sold to the existing
management by PwC immediately
after their appointment as
administrator. This business had 120
retail stores and more than 1000 staff.
w Whittard of Chelsea (the tea and
coffee retailer) sold to private equity
by Ernst & Young immediately after
their appointment as administrator.
This business had 130 retail stores
and more than 1000 staff.
The Insolvency Service (the UK's
equivalent of ITSA and ASIC) has stated:
a pre-pack may offer the best chance for a
business to be rescued, preserve goodwill
and employment, maximise realisations
and generally speed up the insolvency
process.6

Percentage (%)
Particulars

Pre-pack sale

Insolvency sale

All employees transferred to new
company

92

65

Secured creditor return

42

28

Average return (unsecured creditors)

1

3

Sale of assets to related party

59

52

During the eight years pre-packs have
been used in the UK, some research
into the process has been undertaken
which is summarised above.9
The key statistic from this table is 52
percent of all insolvency sales by a
liquidator in the UK involve a sale of
some assets to a related party.

Reform of pre-packs
in Australia

w employees undoubtedly want to and
do leave, which can be a particularly
bad scenario when a company has a
high dependency upon a small group
of skilled employees.
We suspect it is for these reasons
that the UK approach has sought to
avoid the sale of assets by a publicly
advertised process. The UK approach
ensures that the business will continue
to trade up until the date of its sale. It

It is our view that the UK model for
pre‑packs is a commendable first
attempt to get the process right,
however, it could be refined and
improved if the following modifications
were adopted.

is clear that a sale, by way of limited

w retains staff;

SIP16 is not a definitive statement of
law, but insolvency practitioners are
liable for disciplinary action by their
respective regulatory trade body if they
fail to comply with its guidelines.

First, in the UK, the business is not
openly advertised for sale. Instead,
it is commonplace for the business
to be sold in secret. We feel this
approach is a mistake. A justification
for this approach is that almost all
companies have exhausted their lines
of credit and cash reserves before they
approach a liquidator seeking advice. An
administrator will only trade an insolvent
company if the cash flow during the
trade-on period is positive, there is
certainty as to the value of the assets
which are to be sold, or there is an
indemnity for trading losses.

The website of the UK Attorney General
states:

Any Australian liquidator will say that
when a VA commences:

The UK’s insolvency regulatory bodies
have in fact sanctioned pre-pack
sales and issued a guidance note to
accountants and lawyers to assist them
to undertake pre-packs. The ‘Statement
of Insolvency Practice 16’ (SIP 16) sets
out the basic principles and essential
procedures that are to be followed.
It has been adopted by each of the
United Kingdom’s regulatory bodies,
including the Insolvency Practitioners
Association (UK), the Institutes of
Chartered Accountants in England and
Wales, Ireland and Scotland, and the
relevant Law Societies.7

It is perfectly legal to form a new company
from the remains of a failed company. Any
director of a failed company can become a
director of a new company.8

w customers stop paying their debts and
suppliers withdraw credit and supply;
and

marketing exposure, offers the
following benefits, in that it:
w preserves the goodwill of customers
and suppliers;

w avoids the personal exposure of a
voluntary administrator, including
Occupational Health and Safety
obligations, which can cause
liquidators significant concern;
w avoids funding a trade-on
administration, which is always
difficult and therefore avoids
significant liquidator/voluntary
administrator fees; and
w eliminates the costs of an auction/
formal liquidation sale, which are
significant.
The UK legislation has considered these
‘pros and cons’ and seemingly formed
the view that a secret sale is better than
no sale at all.

6 Already cited at note 2 above. 7 Statement of Insolvency Practice 16 (E&W), “Pre-Packaged sales in administrations”, Effective Date 1 January 2009, Published by
Solicitors Regulation Authority. 8 http://www.attorneygeneral.gov.uk/nfa/actionfraud/FAB/Pages/PhoenixCompanies.aspx 9 Frisby SA “Preliminary analysis of
pre‑packed administrations” 2007 https://www.r3.org.uk (follow the Publications link).
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Creditors have criticised this aspect of the

provision that controllers must exercise when

process, suggesting that asset realisations may

utilising a power of sale. One other restriction in

be improved through wider marketing.

the Code, and the law, is that the administrator

Second, we contend that a further material
defect of the UK pre-pack system is that the
administrator works with management to
organise the sale. Thereby, the administrator in
waiting will help management with:

can only charge for pre-appointment work if court
approval is obtained and the work is necessary
for the administration. It is therefore clear that
in Australia, two different parties will attend to
the role of helping management and the role of
scrutinising a sale.

w valuations of the business;

Other jurisdictions

w discussions with prospective buyers;

In Spain, the Insolvency Act was amended

w obtaining the support of secured creditors and
suppliers;
w setting the sale price and terms of the contract
for sale.

by Royal Decree 3/2009, which created a
pre‑insolvency negotiation period to enable a
pre‑pack plan to be developed.10
In New Zealand, which has largely adopted
Australia’s voluntary administration regime, the

When all the details are agreed and a sale

Companies Act 1993 was recently amended

agreement is ready to be executed, the formal

to accommodate phoenix arrangements. The

appointment of the administrator is then

explanatory material suggests that many phoenix

attended to.

situations are legitimate and operate to promote

The problem here is the administrator who put
together the deal also has the responsibility for
checking to see if the sale has realised market
value on behalf of creditors.
There is an inherent conflict of interest in the two
roles. There can be no doubt that management
will enjoy the expertise of an administrator or
pre-pack expert. Selling an insolvent company is
a specialist role and only a few have knowledge
and experience to do the job well. However,
fundamentally, a liquidator should only sit on one

the interests of creditors of the insolvent entity
through lower transactions costs and higher sale
price as the business is sold as a going concern.11
So let’s recap. Our major trading partners use
pre-packs but in Australia we pretend they don’t
happen.

The first pre-pack
in Australia?
What is said to be Australia’s first pre-pack is the
sale of the 250 year-old Royal Doulton fine china

side of the fence, and ideally, the administrator

manufacturer, Waterford Wedgewood Group.

should be appointed by creditors to preserve and

Accounting firm Deloitte sold the Australian

protect their position and specifically prosecute
the directors and advisors who fail to realise
market value from a sale.
In Australia, the IPA’s Code of Professional
Practice (Code) and the law impose
independence requirements preventing
practitioners from taking an appointment if they
have had certain prior professional relationships
with the company or its directors. The Act also
says that the liquidator is disqualified from acting
if he/she is a creditor of the company. Finally,
s 420A of the Act contains the ‘duty of care’

operations of this company on the first day of
their appointment in January 2009. Some 450
staff were moved sideways as part of a $1 billion
worldwide restructure.
The lawyers acting for them were Blake Dawson,
who have stated that ‘What we did was examine
relevant law, worked out what would comply
with the law before obtaining senior legal advice
that would, if need be, satisfy a court’.12
Deloitte and Blake Dawson ran the pre-pack from
beginning to end. They commented that ‘Australia

10 InsolWorld, first quarter 2010, ‘The pre-packaged plan and its legal uncertainties (Spain)’. 11 National Accountant, ‘The flight of the Phoenix’ by Geoffrey
McDonald, February 2008, pp 73-74. 12 Already cited at note 5 above.
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has a much tighter and more stringent
legal framework [than the UK and the
US] but in the right circumstances
and with absolute transparency for
all stakeholders, pre-packs can make
commercial and compelling sense.’

Parliamentary Joint Committee on
Corporations and Financial Services in
its report on corporate insolvency laws
in 2004.14
ASIC’s media releases repeatedly and
too loosely use the phrase ‘phoenix

This view was supported by lawyers

activity’ as shorthand for director

Baker & McKenzie and liquidators

misconduct and breach of statutory and

KordaMentha in March 2009 when they

fiduciary duties. However, the result

stated ‘the legal infrastructure exists to

of this is a blurring of the distinction

permit pre-packaging and the market

between the legitimate process of

environment might now be right for

selling a business and the illegitimate

pre‑packaged transactions to become

conduct of directors who breach their

more prevalent’.13

various obligations.15

While Waterford Wedgewood might

The ATO’s media releases are more

be ‘the first Australian pre-pack’, the

confined and accurate:

reality is that pre-packs are common in

Fraudulent phoenix activity involves the

Throughout our combined 30 years’

as employee entitlements through the

experience in practising insolvency

deliberate, systematic and sometimes

we have known many ‘reconstruction

cyclic liquidation of related corporate

‘rebirth’ and ‘phoenix’ companies. If you
want to know who these parties are,
we invite you to let a creditor initiate a
winding up application against you. The
resulting requisite advertisement will
see at least half a dozen specialists call
you and offer ‘a rescue plan’ at a price
you can afford.
We suspect pre-packs and specialists
who trade in them in one form or
another have been around for as long
as the concept of limited liability, which
goes back to 1855.

Definition of phoenix
The traditional definition of a phoenix
relates to the mythological bird, which at
the end of its life, burns and then rises
from the ashes.
Defining precisely what constitutes
fraudulent phoenix activity is inherently
difficult. This was noted by the

So let’s review the law that relates to
pre-packs.
Despite what might be seen as ASIC’s
simplistic media releases, there is in
fact no prohibition of phoenix sales
in the Corporations Act or in any
other legislation. If there were such
a prohibition on the sale of assets
from an insolvent company to existing
management, assets would be
abandoned and the loss to creditors
exacerbated in a significant number of
liquidations.19

The law

Australia.

specialists’, lawyers who ‘re-engineer’,

Current legal
framework

evasion of tax and other liabilities such

trading entities.16

Cost of illegal phoenix
behaviour in Australia
In 1996, the then Australian Securities
Commission (now ASIC) published
its investigation into the problem of
fraudulent phoenix activity in Australia.
The report estimated annual losses to
the Australian economy due to phoenix
activities to be between $670 million to
$1.3 billion.17
In 2010, the ATO estimated that the
current stock of suspected phoenix
cases it is monitoring poses a risk to its
revenue of around $600 million.18 The
ATO, and therefore taxpayers in general,
are clearly the biggest losers from
phoenix activity.
There can be no doubt that fraudulent
phoenix behaviour as defined above
must be eliminated by the legislators
and the professionals who work in
the area.

The law sets out a number of duties
of directors. The common law requires
directors to act in good faith, honestly
and exercise their discretion in the
interests of the company.20 A director
must exercise the powers conferred
on them for the purpose for which they
were conferred. The Corporations Act
codifies the common law obligations in
s 181 (by requiring a director to exercise
their powers and discharge their duties
in good faith in the best interests of the
company and for a proper purpose) and
following sections codify other general
law obligations.21
There are specific remedies available
against directors who engage in
fraudulent phoenix activity, including
civil and criminal penalties under
the Act. A number of general law
remedies are available for breach of
fiduciary duty by directors. They include
injunctions and declarations, damages
and compensation, accounts of profits,
rescission, tracing and constructive
trusts. Such remedies reflect the
fiduciary relationship between a director
and a company. There are also civil
penalty provisions that may be used,
and criminal offences.

13 Lloyd, O’Brien and Robertson, ‘Pre-packaged transactions in administration, strategy and application’ (2009) 9(7) INSLB 110 14 ‘Action against fraudulent
phoenix activity’ Proposals Paper by the Australian Government, November 2009, p1. 15 http://www.asic.gov.au. 16 Already cited at note 14. 17 Already cited
at note 14, p 3. 18 Already cited at note 14, p 5. 19 Already cited above at note 11. 20 ‘Directors’ Duties and Phoenix Companies’, Angela Martin, Allens Arthur
Robinson, 2007, pp 1-12. 21 Already cited at note 20 above.
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In particular, accountants and solicitors
should be aware that pursuant to s 79 of the
Act, professional advisers may be liable for
breaches of the Act if they have aided, abetted
or counselled the contravention by their client.
In 2009, solicitor Tim Somerville was held
liable when six unrelated clients attempted
to fraudulently phoenix various companies
in a process that ensured market value for
assets was not paid.22 Mr Somerville had
recommended a transaction and prepared or
obtained documents necessary to carry out an
improper transaction.
Our insolvent trading and other laws provide
an incentive to directors to appoint an
administrator and it discourages directors from
pursuing restructures and taking reasonable
and calculated risks to trade a company out
of financial difficulty, but there certainly is no
outright prohibition on pre-packs.
In the US there is no equivalent insolvent
trading provision 23 that deters directors from
pursuing a pre-pack. In the UK, the insolvent
trading equivalent is much more lenient than
the provisions in Australia. The directors will not
be liable if they took every step to minimise
loss to the creditors. Directors will, therefore,
be able to pursue a pre-pack if they can satisfy
themselves that a pre-pack will maximise the
value of the company and therefore increase
the benefit available to creditors.24 This defence
is known as the ‘business betterment rule’.
It is commonly stated that pre-packs occur
minimally in Australia because directors are
concerned about their exposure to insolvent
trading and fiduciary duties. There is however
a real question whether these laws are in fact
effective. Recent studies have shown that there
are in fact very few cases pursued to judgment.
On average, over the past ten years there were
approximately 8,500 insolvency appointments
per annum but of these, usually only two
insolvent trading claims were determined by
the courts and the average compensation
order is less than $200,000. These statistics
indicate that the insolvent trading regime not an
effective deterrent to insolvent trading. In our
view, the insolvent trading provisions provide a
very limited barrier to a director undertaking a
pre-pack.

Most directors exhaust a company’s resources
before approaching a liquidator for help.
Accordingly, the marginal value of the ‘extra’
insolvent trading claim, compared to the existing
insolvent trading claim, does not provide a
deterrent for a director to keep trading an
insolvent company for a short period while they
undertake a pre-pack.
Directors must be discouraged from incurring
further credit during a pre-pack sale process and
be able to stand in front of creditors and say,
‘I formed the view that the company was
insolvent on this date and incurred no further
credit.’ Affording priority to select creditors may
resolve this issue, if legislative reform is made.
Directors should be punished if they deliberately
avoid their taxation and obligations under the
Corporations Act.

Proposed legislative reform
In our submission to the 2010 Senate Inquiry into
insolvency, we offered the following advice:
w That pre-packs should be embraced where the
voluntary administrator holds the purchase
price in trust for 14 days and reviews the sale
by management to determine if the market
value for a related party sale was realised. If
the sale was at less than market value, the
voluntary administrator should be able to set
aside the sale and refund the sale proceeds.
The voluntary administrator would then act
with a view to trade on and sell the business in
the normal manner.
w Directors should be automatically issued
a director penalty notice and thereby be
potentially personally liable for taxation
obligations after, say, a six month moratorium
to pay overdue taxation obligations. The ATO
made a similar proposal in 2009.25 The onus
of proof for insolvent trading should also be
reversed if an ATO debt is outstanding for a
similar six month period.
w We also suggested insolvency appointments
should be, at the creditors’ discretion at annual
meetings, rotated and/or split up permitting
several liquidators to complete large jobs to
ensure they are completed in the most timely
and cost effective manner (but that is for
discussion another day).

22 ASIC v Somerville [2009] NSWSC 934 23 Already cited at note 13. 24 Mark Hyde and Iain White, “Pre-pack Administrations: Unwrapped” (2009) 3(2) Law and
Financial Markets Review 134. 25 Already cited at note 14 above, Part 4.2
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The Senate report did not address these but they

It also follows that only five percent of all

stand as useful recommendations.

companies that enter into a formal insolvency

We contend the three most important issues in
any pre-pack that the law should support, for the
benefit of creditors where possible are:
1	That

appointment will complete a deed of company
arrangement. While there are no statistics to
support it, we would suggest that this successful
five percent would be almost entirely confined

market value is realised for the assets.

to the large scale insolvent companies that

Where there are no other buyers, that is

suffer financial difficulties. One conclusion

generally an auction value for a small business.

that is arguable from this data is that only one

Management should be encouraged to pay the

in 20 companies has the money to pay for a

going concern value.

successful VA. The framework of restructuring
insolvent companies is too expensive to be

2	Management must deal with the insolvent

widely used by small business.

company’s assets as if they belong to the
creditors. Any pre-pack must be made for the
benefit of creditors.
3	Insolvent trading should not be prosecuted

during a pre-pack sale process.

Conclusion
In Australia, we need to re-think the idea that
a sale of an insolvent company’s assets to the
existing management is always unconscionable.

Actual legislative reform
The recent legislative reform of tightening the

We should invite legislative reform to embrace
pre-packs.

director penalty provisions and the introduction

Last year there were about 9,500 corporate

of taxation bonds is interesting but, we contend,

insolvency appointments.26 Approximately

ineffective. What is in fact a 1930s process of

23 percent of the insolvent companies entered

lodging a bond to pay tax will not slow down

into a deed of company arrangement.27 It

fraudulent phoenix behaviour. Australia has

follows only about five percent of all companies

a self‑assessment system of taxation. The

that enter into a formal appointment under

fraudulent conduct of dishonest directors will

the current legislative framework realise the

occur long before the ATO has an opportunity to

objective of saving a business via the VA

ask for a bond.

framework. The statistics show the current
framework is not effective.

Some Statistics
ASIC’s insolvency statistics for the period 1999 to

Pre-packs offer a means to increase the survival

2010 show the following annual averages:

rate of insolvent companies.

Insolvency Appointments

8,761

VA Appointments

2,724

Deeds Entered

629

Deeds Completed

403

For small business, pre-packs offer by far
the best chance for existing management to
save their business. Pre-packs are a common,
everyday occurrence for our trading partners but
in Australia, they remain a developing process
that should only be attempted by a professional
to ensure creditors’ interests are preserved.
Tragically, the English have showed us how to

It follows that about a quarter of companies
that enter a VA will offer a deed. Directors will
satisfy the deed obligations in two thirds of
those matters.

play Test cricket this summer and unfortunately
we also need to study their law if we wish to
offer the best chance for our companies to
survive an insolvency appointment.

26 See ASIC website. (Note: ASIC’s number of 14,580 corporate appointments does double some Court appointments in its statistics. A VA that goes into a deed
of company arrangement then fails and goes into liquidation is counted as three appointments by ASIC). 27 ASIC Report 129: Review of s439A reports for voluntary
administrations of June 2008 shows 1 in 5 companies that enter VA enter into a deed of company arrangement.
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E

ven though Part 5.3A of the Corporations
Act 2001 (Cth) (Corporations Act) has
been the subject of numerous past
government reviews and inquiries, the surge in
the number of companies going into voluntary
administration as a result of the global financial
crisis makes contemporary empirical data useful
to practitioners and policy makers.

In a recent article in the Insolvency Law Journal,1
we published the detailed results of our
research based on information collected from
administrators’ s 439A(4) reports 2 to creditors
in respect of 323 companies (mainly from New
South Wales, Queensland and Victoria) that
entered voluntary administration between 2001
and 2007.
This article gives an overview of the findings.
We acknowledge the assistance of the IPA in
gathering the sample of voluntary administrators’
reports. In the 2006 issue of this journal,3
we placed an advertisement announcing our
proposed research and asked for assistance from
IPA members in providing us with information
and access to files. That assistance from the
profession is gratefully acknowledged.
Our research collected and analysed
administrators' reports to creditors from a
sample of companies that went into voluntary
administration under Part 5.3A of the
Corporations Act. We sought to assess the
extent to which the voluntary administration
scheme satisfies its two legislative objectives; to
maximise the chances of an insolvent company
or its business continuing, and, if that is not
possible, to provide creditors and shareholders
a better return than they could expect from an
immediate liquidation. Creditor-approved Deeds
of Company Arrangement (DOCA) are the
mechanism for achieving these objectives.

The exploratory analysis provides indirect
evidence that the scheme satisfies its second
legislative objective in that unsecured creditors
were expected to get better returns from an
administrator-recommended DOCA than their
expected return from the company's liquidation.
While the scheme provides a mechanism for
saving a company or its business, it is less
clear that the scheme maximises the chances
of doing so. We find evidence that only a small
percentage of companies survive after going
into Part 5.3A.
Briefly, some aspects of our findings were:
w administrators recommended a DOCA for a
little over one quarter (86 out of 323) of the
companies in the sample. Liquidation was the
recommended outcome for the remaining
237 companies;
w about a third of the companies (28 out of
86 companies) with a DOCA recommendation
were wound up instead and did not execute a
DOCA;
w the survival rate of companies that executed
DOCAs was relatively low. Less than half
(26 companies) of the 58 companies that
executed a DOCA were still registered as at
September 2010. At that date 16 companies
were still subject to their respective DOCAs
and 16 had been deregistered;
w administrators indicated that unsecured
creditors would receive no return in
73 percent of the companies in the sample.
In those companies where the administrators
signalled a positive return to unsecured
creditors, their average expected return was
9.8 percent;

1 ‘Does the voluntary administration scheme satisfy its legislative objectives? An exploratory analysis’, (2010) 18 Insolv LJ 181. 2 Under s 439A of the Corporations
Act 2001. 3 Monash University study in conjunction with IPAA members, (2006) 18(3) A Insol J 32.
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w unsecured creditors were expected
to obtain a better return (14 percent)
in the companies where a DOCA
was recommended compared with
those companies where liquidation
was recommended (7.9 percent).
While adverse market conditions
and poor profitability were the
most common reasons cited
for failure, the most statistically
significant predictors of failure of the
sample companies were cash flow
problems, poor management and
low profitability;

w tax penalty notices were not
particularly frequent, mentioned in
only 9 percent of the reports in the
sample. There was no significant
difference in the incidence of
these notices between the
companies where the administrator
recommended a DOCA and
those where winding up was
recommended;

w poor record keeping was identified
as a reason for company failure in
only 14 (4.3 percent) of the reports in
the sample. An explanation may be
the fact that companies are required
to comply with the regular Business
Activity Statement reporting
requirements and the availability
and simplicity of low cost computer
software packages;

Our examination of data on suspected
insolvent trading produced some
interesting outcomes:

w administrators were rarely replaced.
Creditors decided to do this in only
three companies (less than one
percent) in the sample.

w companies where insolvent trading
was suspected were anticipated by
administrators to produce significantly
lower returns to unsecured creditors;
w of the 155 reports where there
was suspected insolvent trading,

14 reports or 9 percent contained the
administrator’s view that directors had
proposed a DOCA to avoid potential
insolvent trading actions if the
company were wound up;
w in the 86 instances where the
administrator recommended a DOCA,
directors indicated they would pay
into the deed fund in 39.5 percent of
cases;
w directors also agreed to provide
personal security to deed
administrators in 15 (10 percent)
of the DOCAs that were proposed
where there was also suspected
insolvent trading.
We are undertaking further research that
focuses particularly at the characteristics
of the DOCA companies in our sample.
We believe the research will be useful
for administrators and for the ongoing
review and assessment of the VA
regime. The assistance of the IPA and
its members will be invaluable in that
process.
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I

t is now common in bankruptcy for the
trustee to find that real estate of a bankrupt
who had conducted a business is charged
in favour of one or more trade creditors. Also
if a bankrupt has used a mortgage broker to
refinance, that broker may also have a charge
over the bankrupt’s real estate. This article
discusses the issues for trustees in bankruptcy
in relation to charged property.

Charging clause
Most trading terms and personal guarantees
contain a charging clause to the effect:
I hereby charge any real estate wherever situated
and I acknowledge that the creditor may, at its
discretion, register a caveat in respect of this charge.

An alternative form of a charging clause in
a guarantee may contain a provision for the
granting of a mortgage in favour of a supplier
such as:
The guarantor hereby agrees to charge all their
interest in freehold or leasehold property. The
guarantor agrees to deliver to the supplier within
seven days of demand, a properly executed
Memorandum of Mortgage in a form approved by
the supplier and which includes a covenant providing
that interest may be charged on all outstanding
monies at rates set from time to time by s 100 of
the Civil Procedure Act (NSW) and otherwise in
accordance with Memorandum Q860000 registered
at the office of the Registrar General in Sydney.

Trustees should be aware of the possible
existence of these charges over the bankrupt’s
property.

Creditors’ rights
A creditor has no rights to security with respect
to its debt. A judgment in favour of the creditor
gives no security over the debtor’s property.

However, the parties may contract as between
themselves for the granting of security. This
can be in the form above or by the debtor as
registered proprietor signing a mortgage, charge
or caveat.

Consent to caveat
The NSW form of caveat enables a consent to be
signed by the debtor as registered proprietor. If
this occurs then it has been held that:
If in a contract between A and B, A grants B
authority to lodge a caveat in respect of property of
A, that grant carries with it by implication such estate
or interest in the property as is necessary to enable
that authority to be exercised.1

In Coleman v Bone, the NSW Court of Appeal
said:
It was, in my opinion, the clear intention of
the parties that the creditors should have from
Mr Aliperti the authority ‘to lodge a caveat on any
property owned by’ him. In my opinion, clause 5,
on its proper construction, authorised the person or
persons described in the relevant agreement as ‘the
creditors’ to lodge a caveat to protect the interest of
that creditor or creditors.2

Similarly, in Troncone v Aliperti,3 the signing
of the caveat by the registered proprietor
was sufficient to support the granting of the
caveatable interest.

Specific performance
to execute a mortgage
The following general proposition is stated
by Fry: 4
The Court will specifically enforce a contract
to execute a mortgage, and that even with an
immediate power of sale where the money has
actually been advanced before or at the time of
contract.

1 Coleman v Bone [1999] NSWSC 485; (1996) 9 BPR 16,233 2 Tronconi v Aliperti 6 BPR 97455 at p13292 3 (1994) 6 BPR 13,291 4 Specific Performance 6th ed,
Sweet & Maxwell London 1921, at para 54. Cited in Takemura v National Australia Bank Ltd [2003] NSWSC 339 at [12].
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In Bridge Wholesale,5 the NSW Court of
Appeal concluded that an agreement in a
guarantee to grant a legal mortgage of any land
then or thereafter held by the guarantor was
enforceable. At 423, Clark JA said:
The contract is not an executor one. The applicant
has carried out its part of the bargain and the relief
which it seeks, while often described as specific
performance, is more accurately described as
being relief analogous to specific performance.
The difference lies in the fact that in one case (true
specific performance) the contract is executor and
one party seeks an order compelling the execution
in specie of the contract: see, eg, JC Williamson
Ltd v Lukey and Mulholland [1931] 45 CLR 282 at
297 per Dixon J. In the other case a party seeks
the aid of the court to compel the other party to
perform its obligations according to the terms of
the contract: see generally, Burns Philp Trust Co Ltd
v Kwikasair Freightlines Ltd [1963] SR (NSW) 492:
80 WN (NSW) 801

In the Bridge Wholesale case the charging
clause relevantly provided that:
(2)	Every person named in this document as a

guarantor:
(b) shall grant to B-W a legal mortgage of any

land now or hereafter held by the person,
which mortgage shall contain a covenant
to the effect of paragraph (a),
(c) hereby as beneficial owner charges in

favour of B-W by way of fixed charge any
property now or hereafter held by the
person…

The Court enforced the charging clause in
circumstances where the property concerned
was not identified at the date of the agreement,
but was able to be identified at the time of
trial. The wide terms of the charge were not a
reason to refuse specific performance.
The creditor was granted a mortgage which
could be signed by a Registrar of the Court and
attendant with that the right to possession and
sale.
Therefore the Court will enforce a promise to
execute a mortgage over real property where
goods have been delivered, money lent, and
there has been a failure by the bankrupt to pay
for those goods or repay the loan.

Effect in bankruptcy
Section 58(5) of the Bankruptcy Act 1966 (Cth)
excludes secured property from the bankrupt’s
property. The ‘security’ is wider than just a
registered mortgage over the property. The
danger for trustees in bankruptcy is that there is
no requirement for a creditor to lodge a caveat
to protect its charge and the secured interest
granted to it by the bankrupt. Indeed there is
nothing to prevent a secured creditor lodging a
caveat to protect its security after bankruptcy.
There does seem to be some confusion as to
what a caveat actually does. Lodging a caveat
does no more than give notice of pre-existing
rights which the creditor as caveator has or
claims to have by virtue of documents which
are the foundation of the caveat. It does not
give greater rights and is not necessary to
secure the creditors interest. The caveat is
simply a notice of the interest.
A judgment creditor is not by virtue of the
judgment a secured creditor and cannot be
made a secured creditor by the lodgement of
a caveat. To put it in simple terms a caveat is a
notice to other creditors that the creditor has a
secured interest in the real property. The caveat
can only be lodged when the creditor has an
interest in the real property by the operation
of the charging clause. It can be lodged at any
time but the caveat is not itself the security.
Of course, a registered mortgage over the
property will in most circumstances override
the charge. A registered mortgage will have
priority from the date of registration and if
there is a sale of the property the mortgagee
will be paid before the charged creditor and the
Trustee.

Priorities between
charge‑holders
If there are a number of caveats on the title
the important date is the date the interest in
the land was created i.e. the date of the Credit
Application and personal guarantee, not the
date of registration of the caveat. If for example
a Credit Application granting a charge was dated
5 May 2008 but the caveat was not lodged until
3 July 2010 the important date is 5 May 2008.

5 Bridge Wholesale Acceptance Corp (Aust) Ltd v Burnard [1992] 27 NSWLR 415
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The Trustee should not be engaging in litigation
to determine whether or not there is a valid
caveatable interest if the above criteria have
been met.6

Stamp duty
Under s 211 of the Duties Act 1997 (NSW) a
security is only enforceable if stamp duty has
been paid in relation to it. Section 211 states:
A mortgage on which duty is required by this
Chapter to be paid is unenforceable to the extent
of any amount secured by the mortgage on which
duty has not been paid.7

The NSW Supreme Court has declined to
uphold a caveat involving a charging clause
where security duty has not been paid.8

Usurious interest rates
A more problematic issue arises where there
is a valid charge but the rate of interest is
usurious and thus unjust and where, in all
probability, the NSW Supreme Court may set
aside the transaction based on the fact that the
loan agreement or charging clause was ‘harsh,
oppressive and unjustly penalising the debtor’.9
This would occur where there are higher
compounding rates of interest rather than
simple interest, which may have a significant
impact upon whether there is any equity in the
property to be paid to the trustee in bankruptcy.
However experience suggests that it is often
the case that there is no equity even if the
interest rate were in accordance with standard
court interest rates.10

Trustee remuneration
on sale
Often secured creditors do not have any
capacity to apply for a sale of the real estate,
notwithstanding the caveat and charging
clause. The secured creditor would need to
apply to the Supreme Court for orders akin to
those in Bridge Wholesale. The creditor would
have to make an application to the Supreme
Court for an order for sale and the appointment
of trustees for sale or a receiver. However, the
trustee in bankruptcy can register a bankruptcy
application and then apply for possession to
sell the property to enable the equity to be
realised for the benefit of the secured and

unsecured creditors. If there is unlikely to be
any benefit to the trustee and the estate, the
trustee can either:
w Negotiate with the secured creditor an
appropriate fee for remuneration and sale of
the bankrupt’s real property knowing that the
secured creditors will take all of the proceeds
of sale; or
w disclaim the property as onerous property (s
133 Bankruptcy Act); or
w wait for s 129AA of the Bankruptcy Act to
take effect and for the property to re-vest
in the bankrupt. That section specifies time
limits within which trustees must realise
vested property.
The first option is dangerous without full
releases and the better course may be for
a court order for sale to be made to give
the trustee the best protection. Those
orders should also specify that the trustee’s
remuneration, costs and expenses of sale,
at relevant rates, are to be paid from the
proceeds of sale. The temptation is to do
the work in the expectation that the secured
creditor will be obliged to pay the trustee’s
remuneration, costs and expenses. This is
not the position at law and the trustee has no
priority over the secured creditor. An alternative
to obtaining court orders is for the trustee to
make an agreement with the secured creditor
up front to sell the real estate. The trustee
should negotiate a fee/hourly rate to be paid
from the proceeds of sale and if there is
insufficient equity, then the trustee is to be
paid by the secured creditor under s 109(11) of
the Bankruptcy Act.

Protection of a trustee
Every trustee should conduct a real property
search and lodge a caveat over the bankrupt’s
real estate. Proofs of debt should be called for
to determine whether any security is claimed
by any creditor. Remember that the secured
creditor is not obliged to lodge a caveat and
in selling the property, the bankruptcy trustee
runs the risk that prior to settlement a caveat
may be placed on the title to the property
which has the effect of removing all of the
trustee’s equity.

6 Nudd v Official Trustee in Bankruptcy [2002] NSWSC 399 7 See also s 263 Duties Act 2001 (Qld). 8 Boral Recycling v Wake [2009] NSWSC 712 9 Galadriel v
Lothlorien Pty Ltd v Station One Pty Ltd [2008] NSWSC 91 10 In NSW, see s 100 of the Uniform Civil Procedure Act, 2005 – simple interest is currently 8.5 percent
per annum.
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Of course the difficulty arises where (as is often

w correspondence, which should be sent

the case), the caveat is lodged by a related entity

advising the bankrupt and any co-owner that

to the bankrupt. Proper enquiries ought to be

the bankrupt is in occupation only by the

made before issuing a lapsing notice with a view

trustee’s good grace and that any payment of

to removing the caveat. Those enquiries would

the mortgage and household outgoings are to

be by way of:

be in lieu of an occupation fee.11

w A section 77(a) Notice or a section 77A Notice,

Trustees should be alert to the possibility that

for copies of all banking and financial records

business bankrupts may own charged property

corroborating the transfer of funds to the

and that secured creditors may exist whose

bankrupt;

rights can potentially subsume the whole

w checking for payment of stamp duty on the
caveat;
w obtaining a copy of any loan agreement and

estate.

Personal Property
Security Register

where any loan agreement exists, a copy of

One final point, an interest in land is not

the surrounding documents which may have

required to be registered under the Personal

been created by a solicitor properly instructed

Property Security Act 2009 (Cth) which

such as accounts, invoices, letters of advice

necessarily only deals with personal, not real,

and instructions;

property.

11 O'Brien v Sheahan [2002] FCA 1292
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Asic Update
Michael Dwyer
Commissioner, ASIC

Disclosure of Relevant Relationships
and Indemnities

Introduction
Prior to accepting an appointment as either a voluntary
administrator or liquidator, a registered liquidator must make
an objective assessment concerning their independence.
A registered liquidator should only accept the appointment
when there is no actual, perceived or potential conflict of
interest or threat to their independence.
For voluntary administrations and creditors' voluntary
winding-up that commenced on or after 31 December 2007,
a registered liquidator is required to provide to creditors,
with the notice of the first meeting of creditors, a declaration
of relevant relationships. A voluntary administrator must
also provide a declaration in respect of indemnities they
have received. These declarations must be tabled at the first
meeting of creditors.1
A declaration of relevant relationships must disclose relevant
relationships and state the registered liquidator's reasons
for believing why none of these relationships result in them
having a conflict of interest or duty.2
Importantly, both a voluntary administrator and liquidator
in a creditors' voluntary winding up must update their
declarations if they become out of date or they become
aware that it contains an error.3
The purpose of the disclosure laws is to alert creditors to
relationships that, although they might not give rise to a
conflict, may be relevant to creditors and assist them in
making an informed decision about the independence of the
registered liquidator at an early stage of an appointment.4
In May 2010, ASIC wrote to all registered liquidators
in relation to the project it undertook during 2009 that
assessed compliance by registered liquidators with the
disclosure requirements relating to relevant relationships
and indemnities.

ASIC identified a number of areas where it believed the
adequacy of disclosure could be improved. ASIC also outlined:
w the types of relationships that may be relevant and material
to creditors when considering and making an informed
assessment of the registered liquidator's independence; and
w the type of information that might assist creditors in
understanding the nature of the relationship and its
potential impact on the registered liquidator's ability to act
independently, impartially and in the interests of creditors.

ASIC's ongoing monitoring of
declarations
ASIC has continued to monitor compliance by registered
liquidators with their disclosure requirements.
Using information obtained from the Form 505 Notification
of appointment or cessation of an external administrator,
registered liquidators who are appointed as either a voluntary
administrator or a liquidator in a creditors voluntary winding-up
have been selected on a random basis to provide ASIC with a
copy of the notice sent to creditors containing the declaration
of relevant relationships and declaration of indemnities. This
information has been requested from the registered liquidator
and received before the first meeting of creditors is held.
The declarations reviewed were in respect of:
w external administrations ranging in size from no-asset
liquidations with a few creditors through to large trading
voluntary administrations with creditors owed tens of
millions of dollars; and
w registered liquidators from firms ranging from sole
practitioners to large specialist insolvency firms.
The declarations have been reviewed and any concerns
communicated to the practitioner. Where relevant, ASIC has
requested that replacement declarations be prepared and
tabled at the meeting of creditors and provided in the next
communication to creditors.

1 See sections 9, 11, 60, 436DA and 506A of the Corporations Act 2001. 2 See section 60 of the Corporations Act 2001. 3 See sections 436DA(5) and 506A(5) of the
Corporations Act 2001. 4 Explanatory Memorandum to the Corporations Amendment (Insolvency) Act 2007 paragraphs 4.71 – 4.82
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Outcomes from the ongoing
monitoring of declarations

w the identity of each indemnifying party was not disclosed
where the indemnity was provided by more than one party.

During the period up to 31 December 2010, ASIC reviewed
declarations involving 80 registered liquidators (31 of which
were joint appointees) from 40 different firms across all states
of Australia. This represents 12 percent of the total number of
registered liquidators in Australia.

Our review of declarations noted that, in some instances, the
declarations were still not being signed by all appointees.

There were no instances that suggested the registered
liquidator had accepted the appointment in circumstances
where there was, at the time of the appointment, a conflict
of interest or threat to their independence that should have
precluded them from accepting the appointment.
The results of this review are set out in the table below. As
can be seen from this table, following ASIC’s review of the
relevant declarations and subsequent communication with
the registered liquidator, the majority of registered liquidators
issued replacement declarations, improving the quality of their
disclosure to creditors.

Issues arising
ASIC has noted some common issues arising following the
review of the declarations.
For declarations of relevant relationships, these issues
included:
w relevant relationships not being disclosed where such
relationships existed;
w pre-appointment dealings not adequately disclosed;
w no reasons (or inadequate reasons) were provided regarding
why a relationship did not result in a conflict of interest or
duty; and
w dealings with secured creditors not adequately disclosed.
Similar issues were identified during ASIC’s 2009 project.
For Declarations of Indemnities, these issues included:
w upfront payments were not disclosed as indemnities,
if at all;
w an explanation of what the indemnity can be used for was
not provided (e.g. for remuneration and expenses);
w where there were conditions imposed on the use of the
indemnity funds these conditions were not disclosed; and

From our discussions with registered liquidators it is apparent
that some registered liquidators are still hesitant to provide
full disclosure of all relevant relationships to creditors; some
commented that, in their opinion, more disclosure would
further confuse creditors. For ASIC, this response suggests a
lack of understanding of the basic premise for disclosure.
Registered liquidators must comply with their disclosure
requirements. ASIC expects that registered liquidators will
disclose sufficient information about all relevant relationships
and indemnities to enable creditors to consider and make an
informed judgement about the independence of the registered
liquidator.

Future action
ASIC will continue to review the declarations made by
registered liquidators and monitor ongoing compliance with
the disclosure requirements.
Following the project in 2009, ASIC discussed its findings
with the Insolvency Practitioners Association of Australia
(IPA) and liaised with them with a view to improving the
guidance provided in its Code of Professional Practice to
assist registered liquidators to comply with their disclosure
requirements relating to relevant relationships and
indemnities.
The IPA has released its revised Code of Professional Practice
effective from 1 January 2011. The Code sets out the minimum
standard of conduct the industry body expects from registered
liquidators. ASIC notes that it provides significant guidance
to registered liquidators to help them comply with their
disclosure requirements and expects registered liquidators to
observe the guidance provided.
Independence and adequate disclosure of relationships and
indemnities will continue to be a key area of focus for ASIC.
ASIC will continue to work closely with the IPA and other
stakeholders to ensure registered liquidators are, and are seen
to be, independent in the performance of duties and functions
and to improve the quality of disclosure about relevant
relationships and indemnities.

Voluntary
administrations

Total

Creditors'
voluntary
windings-up

Original declaration satisfied the disclosure requirements

11

22%

7

21%

4

27%

Replacement declaration issued

38

78%

27

79%

11

73%

Total number of declarations reviewed

49

100%

34

69%

15

31%
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PPS Essentials
David Bergman 1
PPS Registrar

How will the reforms affect insolvency
practitioners?

I

mprovements to financing options for business and
consumers will follow from legislative reforms designed to
assist small business to establish themselves and grow.
Personal Property Securities (PPS) reform, set to commence
in October 2011, will improve the ability of individuals and
businesses, particularly small-to-medium size businesses, to
use more of their property in raising capital. The development
of the reforms has involved reviewing the success of similar
reforms overseas in Canada, the United States and New
Zealand. An intergovernmental agreement signed by all states,
territories and the Australian Government has also helped to
progress the reforms – the Council of Australian Governments’
National Partnership Agreement to Deliver a Seamless
National Economy.

A new Personal Property Securities (PPS) Register is the
cornerstone of PPS reform. The PPS Register will enable once
only, real time and online national registration of a security
interest. It will reduce compliance costs for registering a
security interest and significantly improve transactional
efficiency in processing loans. The PPS Register will provide a
platform for maintaining a public record of all security interests
registered against collateral.
The framework for the reform is a new Commonwealth
law, the Personal Property Securities Act 2009. The PPS
Act will make fundamental changes to secured finance in
Australia. The reform will replace more than 70 different
Commonwealth, state and territory laws and more than
20 existing registers. PPS reform will help to minimise the
complexities and inconsistencies that currently exist in the
laws around Australia and in the practices of businesses
involving personal property securities.
Personal property is a new concept central to the reform.
Personal property is any form of property other than land
or buildings and fixtures that form part of land. Personal
property encompasses tangibles such as motor vehicles,
watercraft, aircraft, art, machinery, livestock and crops as well
as intangible items such as intellectual property and contract
rights. Both commercial and consumer property is included in
this concept.

The PPS Register
The PPS Register will be maintained by the Registrar of
Personal Property Securities, located in the Insolvency and
Trustee Service Australia. The PPS Register will be available
online and accessible to search and register security interests
24-hours a day, seven days a week.
The PPS Register will help business and consumers to:
w protect security interests in personal property;
w inform themselves of personal property that may be subject
to a security interest prior to purchase; and
w negotiate business or consumer loans.
For financiers, the PPS Register can assist decision making
about whether to provide credit to retailers and to manage
credit risk in the supply chain, or make investment decisions if
the purchase of a business is being considered.
For insolvency practitioners, the PPS Register has the
potential to improve and streamline the provision of important
information about a company’s financial status and about
claims against a company’s assets that can support their
professional investigations related to insolvency matters.

New rules for security interests
Financial transactions not currently thought of as security
arrangements will become personal property security
interests when the reform commences. Transfers of accounts,
commercial consignments, retention of title arrangements
and certain leases and bailments are all examples. Under
PPS reform, retention of title clauses and other title-based
securities may need to be registered to protect a security
interest in these transactions. The rationalisation of personal
property security interests brought about by the reforms
is expected to be of considerable assistance to insolvency
practitioners, particularly the benefit flowing from registration
of retention of title claims, which will now be security
interests.

1 David Bergman is an Assistant Secretary with the Civil Law Division of the Attorney-General’s Department and has recently been appointed as the first Personal
Property Securities Registrar.
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Registering a security interest
If a business owner or their agent wishes to make a
registration, they must provide information about the grantor,
the person who is providing the property as security and the
collateral that is or would be the subject of a security interest.
The registration must include appropriate data about the
secured property so that it can readily be identified by a
person who is authorised to search the PPS Register.
Once the registration has been made, a verification statement
will be issued to the secured party. The secured party must
then provide notice of the verification statement to the
grantor.
Companies may have security interests listed on existing
state, territory or Commonwealth registers. These include the
ASIC Register of Company Charges, motor vehicle securities
registers as well as the various bills of sale registers. Most of
these existing registers will close and all data will be migrated
to the new national PPS Register.
Registrations must comply with the requirements of the PPS
Act. Civil penalties apply if a person makes a registration
that is not in accordance with the requirements of the PPS
Act or leaves a registration unamended when there are no
reasonable grounds for believing that the collateral that has
been registered has secured an obligation.

Retention of title clauses will
become security interests
Under PPS reform, retention of title clauses and other
title-based securities will now be security interests.
Companies who supply goods on retention of title basis or
on consignment, bailment or lease will need to:
w ascertain whether they have a security interest in the
property;
w consider whether to register this security interest on
the national PPS Register to protect their interest in
the event of a loan default, bankruptcy or insolvency.
Registration of data about a security interest is not
mandatory but it is the best method of managing credit
risk; and
w be aware that the timing of registration affects the
priority of their security interest in the property.
Insolvency practitioners need to know that timing will be
important when enforcing security rights in the case of
default on a loan and to meet the priority rules that apply
upon bankruptcy or insolvency. However, PPS reform does
not change the existing rules that apply to insolvency such
as rules about employee entitlements.
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Priority rules
A secured party can make a registration of their security
interest in collateral on the PPS Register to protect their
priority over other creditors.

w security interests where the secured party has possession
or control of the collateral;
w security interests that arise before the PPS Register takes
effect; or

The PPS Act has default priority rules and specific rules for
certain circumstances. In many cases, the first to register will
have priority. The more specific rules are designed for specific
situations such as where:

w interests that are not security interests and not prescribed
interests (eg statutory liens over aircraft).

w a party has control of collateral;

Persons with a genuine purpose for searching personal property
securities may search the PPS Register. The PPS Act contains a
list of persons who may search the PPS Register, and for what
purposes. Persons who undertake a search on the PPS Register
in relation to an individual will be required to make a declaration
that they are undertaking a search for an authorised purpose.

w a party has a purchase money security interest (PMSI) in
collateral;
w a party takes a non-PMSI interest in accounts;
w collateral is transferred in such a way so that there are two
security interests given by two different grantors in the
same collateral; or
w there is a competition between a security interest and a
statutory interest.
Perfection is a step required to be taken in relation to a
security interest in order to ensure priority against other
parties who may have an interest in the same collateral and
in the event of default by the grantor. Under PPS reform, the
three principle modes by which a secured interest may be
perfected are:
w possession of the collateral;
w statutory registration on the PPS Register; and
w control of certain collateral.
Perfection is particularly important in insolvency because,
subject to only a few exceptions, on appointment of a
liquidator, bankruptcy trustee or voluntary administrator,
unperfected security interests 'vest' in the company. The
secured creditor loses its security and becomes unsecured.
This is an important difference compared to New Zealand's
personal property securities law.
In other words, even if a company owns an asset, if it is
regarded as having a security interest in that asset and the
company has not perfected it, the company can lose the asset
on the insolvency of their counterparty and become just an
unsecured creditor. This can be quite severe in its effects – for
example, an operating lease or equipment supply arrangement
where the supplier retains title could be regarded as a security
interest. If so, if the customer’s business is wound-up, the
supplier could lose its title if unperfected even though little
was owed on the equipment.

Existing security interests
Secured parties will need to be aware that security
interests on existing state, territory and Commonwealth
registers may be transferred to the national PPS Register.

Searching the PPS Register
Users can search the PPS Register to find if there is an
existing interest over personal property. It is important
to note that the PPS Register does not cover all security
interests, and may exclude:

46 australian insolvency journal I january > march 2011

Who can search the PPS Register?

In the case of insolvency practitioners, s 172 (2) of the PPS Act
includes provisions to authorise a search by a person who has
taken control of the property of an individual who is insolvent
under administration within the meaning of the Corporations
Act 2001 (Item 12) or an official receiver in bankruptcy within
the meaning of the Bankruptcy Act 1966 (Cth) (Item 13).
Persons who wish to search the PPS Register can either create
an account or search as a casual user. A casual user will use the
PPS Register on a pay-as-you-go capacity. Buyers can search
the PPS Register using different search criteria, including:
w grantor details; or
w the serial number of certain types of property.
Consumer motor vehicles will be searchable by a serial number.
Charges for searching the PPS Register will apply. In August
2010, the Attorney General’s Department published a draft
Cost Recovery Impact Statement (CRIS) to review and make
recommendations for the cost recovery arrangements for
the PPS Register in line with the Australian Cost Recovery
Guidelines and to facilitate stakeholder consultation. The draft
CRIS contained a summary of charging arrangements and
included a proposal for charges for PPS activities on the PPS
Register. The consultation period for the Cost Recovery Impact
Statement closed in September 2010 and the issues raised
have been summarised and will be utilised in finalising the
CRIS, where appropriate. Further information about the CRIS is
available on the PPS website.

Privacy matters
The privacy of personal information of individuals is strongly
protected on the PPS Register. Breaches of privacy are subject
to civil and criminal penalties under the Privacy Act 1988 (Cth)
and the PPS legislation. The PPS Act also contains measures to
protect members of the public and organisations from having
interests registered against their personal property for unlawful
purposes.

Keep informed
Visit www.ppsr.gov.au for more information including FAQs
and fact sheets. You can also subscribe to the PPS newsletter
to receive regular updates on the latest developments.

deewr Update

I

n the second quarter of the 2010-11 financial year,
the Department of Education, Employment and
Workplace Relations (DEEWR), together with insolvency
practitioners, continued to achieve positive results in
administering the General Employee Entitlements and
Redundancy Scheme (GEERS).

w It does not mean all claimants receive a redundancy
entitlement of four weeks per year of service – this will
be the upper cap applied to a claimant’s redundancy
entitlements under GEERS. A claimant’s entitlement to
redundancy will continue to be calculated in accordance
with what they are legally entitled to under their industrial
instrument.

Key achievements for the December 2010 quarter included:

w The extension of redundancy entitlements will provide
certainty to employees and ensure that almost all Australian
workers will get all of their redundancy entitlements.

w A total of 5190 claims were processed resulting in
payments of $31.7 million to employees of insolvent and
bankrupt employers.
w The average time to process claims was 11.3 weeks.
w 91.1 percent of claims were processed within 16 weeks
of receipt (target – 90 percent).
w 98.1 percent of claims were processed within four weeks
of receipt of verified data from insolvency practitioners
(target – 98 percent).
w 99.3 percent of payments were not varied after appeal
(target – 98 percent).

Changes to the General Employee
Entitlements and Redundancy
Scheme Operational Arrangements
– effective 1 January 2011
Changes to the General Employee Entitlements and
Redundancy Scheme (GEERS) Operational Arrangements
(OAs) came into effect on 1 January 2011. These changes
represent the first steps towards the Government’s election
commitment of introducing the Fair Entitlements Guarantee
(FEG) legislation, which is intended to replace GEERS.
The new OAs apply to all GEERS claims where liquidation
or bankruptcy of the employer occurred on or after
1 January 2011.

What changes have been made?
Extension of redundancy entitlements:
w Eligible claimants are now able to access GEERS
assistance for redundancy entitlements up to a maximum
of four weeks redundancy pay for each completed year
of service. This entitlement replaces the previous cap of
16 weeks.

No assistance available for excluded employees:
w Excluded employees are no longer able to access assistance
under GEERS, with the definition of excluded employees
remaining unchanged.

Stakeholder Satisfaction Survey
As part of its administration of GEERS, DEEWR aims to
continually improve systems and processes to ensure better
outcomes for claimants. Insolvency practitioners are a key
stakeholder of GEERS and their participation in the annual
stakeholder satisfaction survey assists DEEWR in identifying
these improvements.
This year’s survey will be conducted from April and completed
by the end of May. Further information will be circulated to
those insolvency practitioners whose services the department
utilised during the financial year to date.
Insolvency practitioners are encouraged to participate in the
2011 GEERS stakeholder satisfaction survey. The department is
strongly committed to improving its service, and the views and
opinions of insolvency practitioners are very important to us.

Contact details
In order for DEEWR to maintain accurate records so that
we can continue to keep insolvency practitioners informed
on GEERS matters, it would be appreciated if insolvency
practitioners could continue to update the Department with
the current names of contacts within your firms. Insolvency
practitioners can do this by contacting the GEERS Hotline or
sending an email to the address below.

Further assistance
For further information on GEERS or any of the above topics,
please contact the GEERS Hotline on 1300 135 040,
email GEERS@deewr.gov.au or visit the website at
www.deewr.gov.au/GEERS
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ITSA Update
ITSA response to recent
natural disasters

Issue and service of
Official Receiver notices

ITSA has examined how it might best supplement the suite

ITSA, through the Official Receiver, has a discretionary

of existing government measures to assist and support

power to issue a number of notices on application of

those affected by flood, cyclone and bushfire disasters

bankruptcy trustees, to allow trustees to mandate certain

that have occurred in the last three months. The following

acts or obtain certain documents.

initiatives have been implemented to assist debtors,
creditors and stakeholders involved in personal insolvency

ITSA has ceased service of issued Official Receiver notices

in dealing with the challenges presented by the recent

on debtors living in disaster areas for a period of 2 months.

natural disasters.
Further, ITSA is monitoring applications for Official Receiver

Liaison with major creditors;
debt agreement administrators
and financial counsellors
ITSA conducted a joint major creditor and registered debt
agreement administrator forum in Sydney on 2 March 2011.

notices relating to debtors in disaster affected areas and will
engage with trustee applicants to ensure they are aware of
the debtor’s situation and can make an informed decision on
whether to proceed with the application.

ITSA raised with the major creditors and administrators

Bankruptcy Notices

what approaches might best minimise forced proposals to

ITSA issues Bankruptcy Notices on application of creditors

terminate agreements as a result of hardship caused by

for debts of $5000 or more.

natural disasters. The importance of ensuring creditors are
kept informed was also emphasised.

ITSA is monitoring applications for Bankruptcy Notices
relating to debtors in disaster affected areas.

ITSA has asked Registered Debt Agreement Administrators
to identify and advise ITSA of which debtors reside in the

ITSA will engage with creditor applicants to help ensure

areas affected by the natural disasters, to monitor those

they are aware of the debtor’s situation so they can make

debtors and ensure creditors are fully informed.

an informed decision on whether to proceed with the

While major financial institutions have indicated they are
amenable to delayed repayments and also have hardship

application.

provisions available, not all of a debtor’s creditors

Consequential insolvency activity

may do so. ITSA is working with financial counsellors

While ITSA systems do not have the ability to capture and

to educate them on the option of self administered

report specific statistics on bankruptcies caused by natural

debt agreements. This avoids the need to pay set up

disasters in certain areas, ITSA has liaised with Centrelink

and ongoing fees to a Registered Debt Agreement

and is endeavouring to identify the best options to report

Administrator. And the Debt Agreement Proposal can

general insolvency trends in affected areas in the Annual

include a request to creditors for a moratorium on debt

Report for the 2010-11 financial year.

repayments for disaster affected debtors.
ITSA is also monitoring the level of telephone and
ITSA has also liaised with the Australian Financial

internet enquiries from debtors in disaster areas and

Counselling and Credit Reform Association (AFCCRA) – the

is creating a direct link on its website aimed at natural

peak body for financial counsellors in Australia – and asked

disaster affected debtors who may be seeking insolvency

to be informed of any increases in enquiries.

information and options.

48 australian insolvency journal I january > march 2011

itsa update > 2

Bankruptcy Treatment of
Flooding or Severe Weather
Monetary Assistance

ITSA’s Statistics –
December 2010 quarter

ITSA is creating a direct link on its website aimed at

provisional personal insolvency statistics for the December

recipients of these payments and affected debtors seeking

2010 quarter. Total personal insolvency activity (7,871)

insolvency information and options. This information will

decreased by 11.4 percent against the same period in 2009-

include a table, authorised by the Inspector-General, outlining

10 (8,884): a decrease of 8.06 percent on the September

the treatment in bankruptcy of the various payments and

2010 quarter (8,561).

subsidies. The general principle adopted is to suggest

There were 5,809 new bankruptcies in the December 2010

that an assessment should be made with a view to the
circumstances of the bankrupt in mind.
For example while some grants are specifically designated

On 10 January 2011, the Inspector-General released the

quarter, a decrease of 14.25 percent against the December
2009 quarter (6,774) and a decrease of 7.2 percent on the
September 2010 quarter (6,260).

for ‘household contents’, and by analogy may reasonably

Debt agreements (1,974) increased by 1.02% against the

be considered property which is exempt pre and post

December 2009 quarter (1,954): a decrease of 10.76 percent

bankruptcy, there may be equally compelling personal

against the September 2010 quarter (2,212).

situations involving a non-specific hardship grant where a
similar outcome might result. Hence the guidance note in the
table is often to apply a case-by-case assessment.

You can access further details relating to the December and
past statistics on ITSA’s website www.itsa.gov.au
ITSA provides a notification service to alert interested

Both ASIC and ITSA are interested in examining what

parties to the release of new personal insolvency statistics.

implications the decision may have in relation to current

To take advantage of this service an email may be sent to

guidelines and practices.

webmanager@itsa.gov.au

GRAYSONLINE OH&S SERVICES
Contacts

✓ Minimise Your Risk
✓ Protect Staff
✓ Avoid Fines & Penalties

QLD: Bill Cotter
M 0421 727 677
E bill.cotter@grays.com.au

We aim to protect Practitioners and Financiers
and facilitate compliance with relevant Legislation.
Our Services:
✓ Day 1 Site Risk Audits
✓ Plant Hazard Reports
✓ Decommissioning & Contractor Management

VIC: Bruce Teichert
M 0412 266 361
E brucet@grays.com.au
SA: Ben Roden
M 0412 229 350
E benr@grays.com.au
NZ: Lance Campbell
M 021 714 178
E lance@grays.com.au

Blaze141480

Managed by our experienced, dedicated in-house OH&S resources

NSW: Damian McCarthy
M 0413 092 511
E damianm@grays.com.au
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T

he year 2011 potentially
contains many law reform and
practice issues which at the
time of writing are yet to eventuate.
The Senate Committee’s report
on its inquiry into liquidators and
administrators (September 2010), and
the Productivity Commission’s report
on the alignment of personal and
corporate insolvency laws (October
2010) may produce some law reform
proposals. Insolvent trading may also
receive reform attention.

The IPA itself has taken the lead with
the issue of the second edition of
the IPA Code of Professional Practice
(the Code), and the IPA Member
Handbook. Other issues in which we
have been involved include a range
of law reform issues in the areas of
shareholders, bankruptcy, tax agents
and consumer credit law reform.

New legislation
Sons of Gwalia Act
Parliament has passed the
Corporations Amendment (No 2)
(Sons of Gwalia) Act 2010 (Cth) in
order to ‘reverse’ the effect of the
High Court decision in Sons of Gwalia
Ltd v Margaretic relating to the rights
of shareholders to bring claims in an
insolvency. The IPA had supported
this change in the law. We also gave
comment on the drafting of the Bill.
There have been some concerns raised
about the final wording in relation to
the rights of shareholder creditors
to be involved, but we consider that
the law is sufficiently clear for both
practitioners and creditors. The IPA will
monitor the progress and impact of
this change in the law.

IPA’s Insolvency
Practice Update

Bankruptcy
The new remuneration regime under
the Bankruptcy Act 1966 (Cth) has also
commenced, along with other changes
affecting practitioners and bankruptcy
administration. The IPA had significant
input into the regime. ITSA has also
issued a number of directions and
practice guides on the regime. These
are:
w Assessment by the Inspector-General
of a Trustee’s remuneration approval
request, issued December 2010 IGPS
15;
w Reviewing Remuneration of Trustees
and Costs of Third Party Service
Providers, issued December 2010
IGPS 16; and
w Trustee Remuneration Notifications,
issued December 2010 IGPD 18.
A number of these refer to or quote
the IPA Code, in particular in relation to
remuneration.
The new law also imposes criminal
penalties on trustees for late filing,
for example, in a trustee not giving
notice of an annulment to the Official
Receiver within two days: s 153A(2);
s 277B(2). An infringement notice
regime is set out in Part 14 Division 2
of the regulations. Practitioners should
be aware that the Inspector-General
in Bankruptcy has issued a practice
statement on this regime – IGPS 18
Issuing of infringement notices by the
Inspector-General in Bankruptcy, issued
in December 2010.
Members have been providing feedback
to the IPA and we are monitoring the
impact of these new laws.

50 australian insolvency journal I january > march 2011

Managed Investment
Schemes
The Corporations and Markets Advisory
Committee (CAMAC) has been asked by
the government to inquire into the winding
up of managed investment schemes.
CAMAC’s inquiry is to examine whether
the current statutory framework under
Chapter 5C of the Corporations Act is
adequate, and to advise what law reform
may be needed. It is to report by 30
September 2011.
The IPA has convened a committee of
senior practitioners and lawyers to assist
CAMAC in its review. We have met with
CAMAC and provided a range of views
and analysis to assist CAMAC in its tasks.
Readers will see an article in this journal by
David Walter as to reform issues that may
be considered.

Civil Dispute Resolution Bill 2010
The Senate Legal and Constitutional
Committee’s report of 2 December 2010 in
favour of this Bill took positive note of the
IPA’s submission. The Bill would require
litigants, including insolvency practitioners,
to engage in alternative dispute or other
pre-trial resolution before proceeding
with litigation in federal courts. We are
monitoring the progress of this Bill.

Privacy
The Senate Standing Committee on
Finance and Public Administration has
written to the IPA asking for its submission
on an exposure draft of new privacy laws,
in relation to credit reporting, by 24 March
2011. We are assessing the insolvency law
and practice issues involved. The Australian
Law Reform Commission has previously
addressed IPA’s views on relative priority
of both the need for privacy and the need
for the insolvency regime to communicate
and explain the details of the insolvency to
stakeholders.

Practice Update > 2

Discipline and Quality
Assurance
The changes for discipline and quality
assurance in the IPA Constitution that
were passed at the AGM on 19 May
2010 now appear in the current version
of the Constitution in the IPA Member
Handbook. New regulations are also
included.
We are in the process of preparing
guidelines that are to be issued in
support of the discipline changes, and
of revising the IPA’s complaints policies.
The Institute of Chartered Accountants
(ICA) has commenced Quality
Assurance reviews of its insolvency
practitioner members. The IPA is
currently developing processes to
monitor the findings of the reviews
undertaken by the ICA and CPA in
respect of our members.

Tax and credit advice
The IPA’s submission to Treasury about
exempting insolvency practitioners in
formal insolvency appointments from
the new tax agents’ services legislation
has been rejected by government.
The Tax Agent Services Act 2009 (Cth)
requires those providing tax advice
and services to be registered as tax
agents. We are now in discussions
with the Tax Practitioners Board about
such an exemption. The issue we
raise is that registered liquidators
and trustees should be exempted
from the registration and regulatory
requirements. This is largely on the basis
that insolvency appointees are acting in
the capacity of the insolvent taxpayer
and not providing external tax advice
and services.
We did succeed in having an extended
exemption of insolvency practitioners
from the new National Consumer
Credit Protection Act 2009 (Cth). This
commenced on 1 July 2010 and is being
administered and regulated by ASIC.
IPA’s views were accepted by Treasury
and Regulation 20 of the National
Consumer Credit Regulations 2010
(Part 2-4, Division 1) now gives a full
exemption for insolvency practitioners.

Capital Gains Tax
We have previously advised that the IPA
is in consultation with the Australian Tax
Office (ATO) about whether personal
liability is imposed on insolvency

practitioners for capital gains tax on
assets sold during the course of a
formal insolvency administration.
This matter remains with the ATO for its
formal view and we have been advised
that an answer may still be some time
away. The IPA is aware that this issue
may be delaying the finalisation of a
number of insolvency administration
and we will ensure that members
are advised once a formal position is
received from the ATO.

IPA Code and Member
Handbook
The second edition of the Code of
Professional Practice came into effect
on 1 January 2011, replacing the first
edition that operated from 2008.
Members will find the new Code in
their IPA Handbook and a PDF version
of the Code is available on the IPA
website. Word versions of the templates
provided in the Code for the DIRRI and
remuneration report are also available on
the website, though access to these is
restricted to members only.
Any queries about the operation of
the Code can be directed to either of
us. Responses we give to queries of
general application will be turned into
FAQs (frequently asked questions) and
made available to members on the IPA
website.
We recently held a training session in
Sydney on the changes to the Code.
This session was video recorded and
will be available shortly to all members
for download from the website as a
podcast. If successful, it is intended that
more training in this format will be made
available to our members.
Any feedback on the Member
Handbook, a significant initiative of the
IPA, is also welcome.

APES 330
The Accounting Professional and Ethical
Standards Board (APESB) is currently
conducting their six monthly review of
their Insolvency Standard APES 330. The
IPA is heavily involved in this process
to ensure consistency between the
requirements of the Code and APES
330. It is expected that there will be a
short consultation period later this year
before the new version of APES 330
comes into operation.

ATO Portal
The ATO has advised at our February
2011 liaison meeting that they are
getting close to the release of their tax
portal for insolvency practitioners, which
will allow practitioners appointed to
administrations and liquidations to:
w access account records;
w update business details;
w prepare, lodge and amend activity
statements; and
w send secure messages to the ATO,
including attaching documents.
Once the portal is available, information
will be provided to members via the IPA
website. This is an excellent initiative by
the ATO that should allow practitioners
to more effectively manage the tax
affairs of their administrations and
liquidations.

Other issues
We continue to monitor and be
involved in the progress of other issues
affecting our members – for example,
the personal property securities
(PPS) regime, which is now due to
commence in October 2011, the national
occupational health and safety laws (due
2012), the National Co-operatives Law
and Australia-New Zealand cross-border
insolvency, among others.

IPA Website
Members are reminded that the IPA
website, www.ipaa.com.au, is regularly
updated with summaries of legal
cases of interest to practitioners and
regulatory comments from ASIC, ITSA,
GEERS and the ATO, as well as issues
of law reform, often with invitations for
member comments.

Member and other
assistance
We continue to deal with many queries
from IPA members, by phone and email,
in particular on the new edition of the
IPA Code, complex law and practice
issues, as well as employee and creditor
queries, and requests for information
from directors and debtors facing
insolvency.
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Insolvency
Case Summaries

T

his is a collection of cases
decided by the courts that raises
particular legal and practice issues
in both bankruptcy and liquidation, and
others that are interesting in their facts.
These cover the areas of annulments
of bankruptcies; the importance of the
date of filing of a winding up application
or of presenting a bankruptcy petition;
a range of issues – capacity, resources,
remuneration – in the Willmott Forests
administration; leave to proceed against
a company subject to a deed under s
444E(3) of the Corporations Act 2001
(Cth); transfers of litigation to higher
courts; a trustee suing a liquidator;
the determination of the employer in
a corporate group; and the rights of
secured parties to appoint administrators,
including under the Personal Property
Securities Act 2009 (Cth).

Mental infirmity
and bankruptcy
Annulment of a bankruptcy based on a
claim that the debtor’s petition ‘ought not
to have been presented’ under s 153B of
the Bankruptcy Act 1966 (Cth) is rarely
granted. It has been used by debtors
saying they went bankrupt under some
misapprehension. Farley v Official Trustee
In Bankruptcy [2011] FMCA 10 was an
unusual case.
A man suffered from a mental infirmity.
He had solicitors acting for him in relation
to claims for compensation. Those
compensation monies were paid to him
but his infirmity was such that he started
spending up and was soon spending
money he did not have. His assets
diminished, his debts grew and he was
unable to service them.

He then claimed that his solicitors at
the time ought to have taken steps
to appoint a manager to look after his
financial affairs, under the Aged and
Infirm Persons’ Property Act 1940 (SA).
There are similar laws in other states
– for example the Guardianship and
Administration Act 1990 (WA) and the
Trustee and Guardian Act 2009 (NSW).
He instructed new solicitors to sue
his previous solicitors for damages for
a breach of duty of care to him in not
ensuring the appointment of a manager.
He says that if that had occurred he
would not have squandered his money.

Presenting his petition
Being overwhelmed by debt but still
wanting to maintain his legal claim
against his former solicitors, he
contacted ITSA about going bankrupt.
He was told it was open to him to go
bankrupt voluntarily and still be entitled
to pursue his claim against his former
solicitors because it was an exempt
action for personal injury or wrong under
s 60(4)(a) of the Bankruptcy Act. He then
presented his debtor’s petition.
It transpired that the claim against his
solicitors was for damages for loss of
money, not for personal injury, and was
not exempt.

Annulment
In saying to the Court that his petition
ought not to have been presented,
he argued that he was induced to go
bankrupt on incorrect advice from
ITSA, and that if his bankruptcy were
to be annulled, he could successfully
prosecute his claim and funds would
then be available to pay to his creditors.
The Official Trustee had indicated it had
no funds to pursue the action against
the former solicitors.
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Although expressing some uncertainty,
the Magistrate concluded that it seemed
‘ineluctable for me to determine that
the petition ought not to have been
presented’.
Other bankrupts in similar
circumstances have not succeeded.
In Re Almassy [1999] FCA 1004 the
bankrupt said that although she had
been given the prescribed information
about bankruptcy that the Official
Receiver is obliged to give to debtors,
including information as to the fees
and charges of the Official Receiver (in
effect, remuneration), she did not quite
appreciate how much those charges
would be – over $8,000 – in particular
given the small size of her bankrupt
estate. She also had promised that a
bequest to her would be used to pay
her creditors. The Court refused the
annulment, saying that the payment to
creditors should more safely be left to
the trustee.
More in point, in Official Trustee: In the
matter of the Estate of Smith [1999]
FCA 1755, the debtor received wrong
advice that she could go bankrupt and
still maintain a money claim against her
de facto. The Court also refused her the
annulment.
Both Courts concluded that s 153B
‘does not mean that the petition ‘ought
not to have been presented’ because
in retrospect, and given better advice,
other options might have been pursued’.

Capacity to go bankrupt
The Federal Magistrate in Farley in fact
expressed concern whether the debtor
had the mental capacity to present his
petition at all but he did not pursue that
issue. That raises the question as to
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how an insolvent mentally infirm person
can go bankrupt. It is not possible for a
person to present a petition on behalf
of another under a power of attorney:
Orix Australia v McCormick [2005] FCA
1032, 145 CLR 244, despite s 308(d)
of the Bankruptcy Act which allows
a person to act through an agent.
However, s 308(c) says that a person
of ‘unsound mind’ may act by a person
authorised or empowered by law to act
for them; this may allow such a person
to be able to present a petition through
another person.
In any event, state legislation dealing
with incapacitated persons may
specifically authorise a petition to
be presented on their behalf. For
example, under s 16(1) of the Trustee
and Guardian Act 2009 (NSW), the
NSW Trustee may ‘(q) sequestrate the
estate under the bankruptcy laws’.
It may also ‘(r) take proceedings to
cause a company to be placed in
liquidation and vote or act by proxy at
meetings of creditors or shareholders,
whether the company is in liquidation
or not’, that is, to effect the winding
up of the person’s company.
This seems to allow the NSW Trustee to
present a bankruptcy petition on behalf
of a protected person. This accords with
the apparent intention of s 308(c) that
persons of unsound mind should be
able to take advantage of the protection
of bankruptcy.

Timing of the filing of a
winding-up application

In this case, s 459C(2) required the
winding up application to have been
filed by 27 October 2010. When the
creditor tried to file it on that date, it was
rejected by the registry as not being in
the correct form. The correct form was
filed the following day, a day late.

Willmott Forests

But the court was ready to accept
the company’s insolvency and wind it
up even though the application was
filed late. For caution’s sake, the Court
exercised its discretion to make the
winding up order under s 467(1)(c) of
the Corporations Act, that is, ‘on hearing
a winding up application the Court
may ... (c) make any interim or other
order that it thinks fit’: see Smith, in
the matter of In House Management
Service Pty Ltd v In House Management
Service Pty Ltd [2010] FCA 1401.

The brief facts were that Mr Fernandez
was appointed by directors as voluntary
administrator to a responsible entity –
Willmott Forests Limited – of a large
managed investment scheme. Secured
creditors applied for his removal because
they said he did not have the capacity and
resources to attend to the matter. The
Judge agreed.

Bankruptcy
The position in bankruptcy is different.
The Bankruptcy Act requires a petition
to be ‘presented’ within six months
of the date of the act of bankruptcy: s
44(1)(c). There is a distinction between
presenting a petition and filing it. The
word ‘presented’ is used in the Act
in the sense of handing or delivering
the petition, to and acceptance by,
the appropriate court officer; the word
‘filing’ is the act or process of placing
documents in the records of the court
registry.1 It is an act of the court while
the act of presentation is the act of a
party: Purden v Registrar in Bankruptcy,
(1982) 64 FLR 306, 43 ALR 512.

Hence, an application to wind up
the company must be made within
three months if the applicant is to rely
on that presumption.

The date of presentation in bankruptcy is
important because it determines many
rights, duties and liabilities of bankrupts
and creditors under bankruptcy law and
from which important consequences
flow; for example in determining the
commencement of the bankruptcy: s
115(1). However the same applies in
corporate insolvency, for example with
the relation-back day being defined in
part as ‘the day on which the application
for the [winding up] order was filed’: s 9.
But corporate insolvency law does not
appear to give as much emphasis to that
important date as bankruptcy law.

Timing is important in law, and in
insolvency in particular.

In House Management Service was able
to be wound up in any event.

Section 459C(2) of the Corporations
Act says that the Court must presume
that a company is insolvent if, during or
after the three months ending on the
day when the application was made,
the company failed to comply with a
statutory demand.

The decision of Justice Finkelstein in
relation to Willmott Forests managed
investments schemes is significant from
the profession’s and the IPA’s perspective
on a number of issues: CBA v Fernandez
[2010] FCA 1487.

Resourcing
In that respect, the judgment states a
number of issues already identified by the
IPA in its second version of the Code in
relation to resourcing – Ch 17 Resourcing,
Expertise and Capacity – Principle 13.
The Willmott Forests group was
Australia’s largest softwood plantation
developer. It had raised over $400 million
from more than 6,300 investors. More
than 56,000 hectares were under
plantation in Queensland, New South
Wales and the Northern Territory. The
activities were conducted on behalf of
eight registered and 35 unregistered
managed investment schemes. Willmott
Forests Limited was the responsible
entity of the registered schemes and the
manager of the unregistered schemes.

Building up the numbers
The Judge was concerned whether
Mr Fernandez appreciated the potentially
enormous task involved in administering
such an enterprise and in fact concluded
that he had no capacity. He described
Mr Fernandez as having a one person
practice – four employed accountants,
and other investigation, asset
management and administration staff,
some of whom were contractors.
This is nowhere near sufficient for the task
at hand. And, the lack of staff cannot easily
be made up. No doubt there are accountants
that can be contracted on a short-term
basis to make up the numbers. But it is not
enough simply to build up the numbers.
What is required are personnel with the
appropriate experience and skills.

1 Although the Bankruptcy Act uses ‘filing’ also to refer to filing with the Official Receiver – see s 149B(2), as to an objection to discharge. Other documents must
be ‘given’ to the Official Receiver: s 153A(2), as to an annulment certificate.
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Or, as the IPA Code says, while a
practitioner’s firm may have networks
or alliances that allow it to call upon
extra resources should the need
arise, a practitioner must not take an
appointment that the practitioner knows
to be beyond their capacity, based on
an expectation that they will be able to
seek other assistance on an informal
basis.

He asked us to test the matter this way.

The Judge also considered that Mr
Fernandez and his staff had little or
no relevant experience in this type of
administration.

Readers may consider that each case
should be assessed on its facts, and in
some cases there may not be any basis
for a challenge to the security. There
may also be benefits that arise from
using those solicitors. There are also
other ways of dealing with a perceived
conflict. In one case involving a public
examination,4 the Court required the
trustee to disengage solicitors who had
acted for the ANZ bank as a creditor,
but allowed the trustee to continue
to use counsel briefed. In any event,
such are the issues in perceptions of
independence addressed in the IPA
Code; ‘a test is that such creditors’
perceptions must be reasonable’.

Also, the Judge noted that
Mr Fernandez did not have appropriate
insurance cover as required by s 1284 of
the Corporations Act.2 See also the IPA
Code at Principle 13.

Lawyers for the new
administrators
The Judge was ready to appoint
replacement administrators, PPB
Advisory, even though that firm had
some connection with the secured
creditor, and had in fact given it advice
about Willmott: see the IPA Code at 6.7
– Ongoing relationships with creditors.
But the Judge required PPB Advisory to
appoint lawyers completely independent
of the banks so as to strengthen the
appearance of the administrators’
independence.
In that respect, Justice Finkelstein
referred to the Smarter Way decision,3
where the Court spoke about the
undesirability of an administrator
engaging solicitors who act for a
secured creditor. Justice Finkelstein
said he would go ‘one step further’: not
only should an administrator not appoint
solicitors retained by the secured
creditor, they should not appoint
solicitors who are on the secured
creditor’s panel of solicitors because
they are just as likely to be perceived
as loyal to the secured creditor as is the
solicitor who happens to be retained by
the secured creditor.
He asked whether panel solicitors
would see this as a challenge to their
independence. No doubt, he said. But
‘(j)ust ask the managing partner of the
firm that is about to bring proceedings
against one of its large clients’.

Assume a poll is conducted and creditors
are asked whether their administrator
should appoint as his/her lawyer in an action
against a bank (eg to challenge the validity
of the bank’s security) a firm that regularly
acts for the bank. I would be surprised if
even a small number would vote in favour of
the proposal.

Costs of insolvency
administrations
In relation to the costs of insolvency
administrations, Justice Finkelstein
disagreed with the view of the recent
Senate Committee report that while
competitive tendering for administrators
was ‘appealing in principle’, it would
not be feasible given that the potential
complexity of an insolvency job was not
often apparent at the outset. However
the Judge says that there may be merits
in such a proposal.
He thought a competitive tendering
process or ‘auction’ has many benefits
both in keeping fees down and more
generally. Paraphrasing his thoughts, it
would:
w secure the independence of the practitioner;
w cause creditors to ‘inevitably’ benefit from
lower fees because it is to be expected
that the fees tendered would be less than
those agreed through private negotiations.
The ‘usual consequence of competition’
would flow – the insolvency practitioner
would be ‘cutting unnecessary expenses
and developing innovative ways of providing
their services in order to make the best bid’;

w produce information which would enable
an assessment to be made of what are
reasonable fees;

w increase the pool of experienced
insolvency practitioners by creating
new opportunities for new insolvency
practitioners to enter the market; and

w prevent ‘cosy relationships being
developed between insolvency
practitioners and large creditors’ (eg
lenders such as banks and finance
companies) and between lawyers and
insolvency practitioners who refer work to
each other. This phrase is one the Judge
has used before, in Stockford,5 where he
referring to the need for practitioners to
avoid cosy relationships with their lawyers.

Such benefits would need to be properly
tested. And the Judge did refer to ‘the
downsides’. A lower bid may result in
lower quality work. And the need to put
in a lower bid may entice the insolvency
practitioner to cut corners to maintain
their profit margin.
w the difficulty of comparing bids. For
example, how is one to determine which
bidder is better able to carry out the work?
It is necessarily the case that a bid should
not be assessed just on price. There must
be some quality control. Hence subjective
judgments will be made on matters such
as the quality of the insolvency practitioner
and his/her staff, their experience,
resources, etc.

w If the tender or auction is to be supervised
by the court it may be beyond its capacity
to properly assess the bids.

w There is also the risk that there will be
a shortage of bidders of high quality.
Insolvency practitioners may forego the
opportunity to bid because they are not
willing to bid against lower quality firms on
the basis of price.

w And, insolvency practitioners may drop out
of the tender or auction process if they
feel they cannot win or incur the costs of
participating in the auction/tender process.

Any change to the existing
arrangements is for the legislature
and as noted in the Practice Update,
a government response to the Senate
Committee report is awaited.

2 ASIC’s RG 194 recommends that a registered liquidator in Mr Fernandez’ position have insurance of at least $20 million; Fernandez’s limit was $2 million.
3 Smarter Way (Aust) Pty Ltd v D’Aloi (as admin of) Smarter Way (Aust) Pty Ltd [2000] VSC 408; 35 ACSR 595 4 Horne (Trustee), In the matter of Pruzanski [2000] FCA 151
5 Re Korda (2005) 140 FCR 424 at [51].
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In this case, the Judge decided not
to put these ideas into effect. But
before appointing PPB Advisory as the
alternative administrators, the Judge
wanted to know more about their
proposed fee rates. He was satisfied
with the response. Nevertheless
he ordered that the fees were to be
determined by the Court. Ordinarily, an
administrator’s remuneration is fixed
by the creditors’ committee or the
creditors. Pursuant to s 447A, the Judge
varied the operation of s 449E so that
the new administrators’ remuneration,
unless otherwise ordered, would be
set by the Court. If it transpired that
the Court’s role was unnecessary and it
was best to leave the determination of
the fees to, say, a creditor’s committee,
appropriate orders could then be made.
The decision bears close reading by
all those interested in reform of the
insolvency regime and by practitioners
in relation to the many practice issues
discussed.

Judicial competency in
insolvency
A question of self-perceived lack of
expertise arose in a recent case, in
relation to the knowledge of a judge of
insolvency law.
As practitioners are aware, a deed of
company arrangement has the effect that
any person bound by the deed cannot (s
444E(2)) apply to wind up the company
or take enforcement action against the
company’s property, except with leave of
the court: s 444E(3).
The facts behind Attard v James Legal
Pty Limited were that in 2000, lawyers
had proceeded with a lower court hearing
against a company subject to a deed,
oblivious to the effect of s 444E. Their
professional negligence was in issue.
The trial judge had declined to determine
the hypothetical issue of whether an
application for leave under s 444E would
have been denied had leave been sought

in 2000. The judge said she would
not do so, both because she lacked
expertise ‘as she did not routinely
sit to determine applications in the
Corporations List’ (in the NSW Supreme
Court) and that such an assessment
would have constituted her as an expert
witness and thus involve a denial of
procedural fairness to both parties.
The NSW Court of Appeal disagreed
with both reasons – all judges of the
Supreme Court should be able to deal
with any matter falling to them, and it
was not a matter of expert evidence –
‘after all … a judge is presumed to be
an expert in all relevant areas of the law
within the court’s jurisdiction’.

Leave under s 444E(3)
The Court then proceeded to consider
whether leave would have been
granted. In doing so, it said that the
general approach is similar to that taken
for applications for leave to proceed
against a company in liquidation under

PERSONAL PROPERTY SECURITIES LAW IN AUSTRALIA
O’Donovan

The Personal Property Securities reforms will deliver the most significant changes to affect
Australian businesses, and their advisors, in many years. To assist you prepare effectively for
this development Personal Property Securities Law in Australia is the first publication available
to guide practitioners at all stages of the introduction of this new regime.
Looseleaf
5827Q
$1,198.80 incl. GST
Online
5827OI
POA
* Price subject to change without notice

This commentary service helps lawyers address the conceptual challenges and risk arising
for businesses in the introduction of a new Australia-wide legislative scheme for registering
and protecting all personal property securities, affecting over 70 pieces of state and
Commonwealth legislation. Developing with the changing law, the service will prove useful
in both updating practitioners on the impact of the changes and providing the tools to ensure
you are able to advise your clients on the new regime and how to prepare for it.
Visit thomsonreuters.com.au to find out more
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s 471B rather than the more stringent
test applied to applications for leave to
proceed against a company in Pt 5.3A
administration under s 440D. In the
latter case, it is more difficult for a
voluntary administrator to deal with a
litigation claim in the short time frame
involved and while a recommendation to
creditors is being devised.
The Court of Appeal conveniently
summarised relevant factors the
court should consider in s 444E(3)
applications, including whether the
claim has a solid foundation and gives
rise to a serious dispute, whether the
administrator would be unreasonably
distracted from their statutory duties
and be obliged unnecessarily to incur
substantial legal costs, and generally,
whether there are good reasons for
allowing a creditor to depart from
the general intention of Pt 5.3A that
a creditor ought not be able to take
action against the company in such
circumstances.
The Court of Appeal concluded that
leave to appeal would not have been
granted in this case. See Attard v James
Legal Pty Limited [2010] NSWCA 311.
More significantly, the case concerned
what is called ‘advocates’ immunity’ by
which lawyers in court are immune from
a suit for negligence for the conduct of
the matter: D’Orta-Ekenaike v Victoria
Legal Aid [2005] HCA 12; (2005) 223
CLR 1. The NSW Court of Appeal
commented on the ‘unsatisfactory state
of the law’ in finding that it applied to
protect the lawyer in this case.

Preferred courts
Although bankruptcy practitioners may
not choose their judges, they may
choose their courts – either the Federal
Court or the Federal Magistrates Court
which each have concurrent bankruptcy
jurisdiction. This may be based on
perceived expertise or capacity of the
Court.
If a matter is commenced in the Federal
Magistrates Court, the trustee may then
decide that the matter is more suitable
for the Federal Court. Section 39 of the
Federal Magistrates Act 1999 provides

that the Federal Magistrates Court may
transfer a matter to the Federal Court
on the application of a party to the
proceeding or on its own initiative.
This may be done where there are
questions of general legal importance,
or there is an associated matter
in the Federal Court, or because
the Federal Court has ‘particular
procedures appropriate for the class
of proceedings’. Also, the parties may
simply want the matter transferred:
see r.8.02(4) of the Federal Magistrates
Court Rules 2001.
In Woodgate v Nissen [2010] FMCA 746,
the trustee in bankruptcy successfully
applied to transfer a complex bankruptcy
matter from the Federal Magistrates
Court to the Federal Court. It involved
voidable transaction proceedings against
the bankrupt, his wife and his son,
involved a claim of over $1 million, and
declarations as to equitable interests in
real property. A 99 paragraph statement
of claim suggested that there would be
a need to unravel numerous transactions
involving a superannuation fund, and to
determine the interests of the bankrupt
with other persons claiming interests in
joint accounts and other property. It may
also have been necessary to examine
the bankrupt’s substantial share trading
business to consider when he first
became insolvent.
The Federal Magistrate reluctantly
agreed, saying that while there may
be a multiplicity of issues of fact and
law involved, they did not appear ‘to be
beyond the capacities of this Court to
address’; and that it was unlikely that
the proceedings would be heard quicker
or at less cost in the Federal Court.
But Federal Court case-management
processes ‘might give more attention to
the simplification of accounting issues,
the giving of discovery, and the more
thorough pre-trial preparation of the
matter, than is usually necessary in this
Court’ and the money involved ‘might
justify more expensive interlocutory
procedures’. While ‘not completely
persuaded’, after giving substantial
weight to the wishes of the parties,
the Magistrate transferred the matter.
In the end result, the matter was
promptly resolved by Federal Court
assisted dispute resolution.6

6 https://www.comcourts.gov.au/file/Federal/P/NSD1290/2010/actions
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Litigation between
practitioners
As to dispute resolution, noted in the
Practice Update, the Civil Dispute
Resolution Bill 2010 would require
parties in federal courts to try to resolve
disputes before going to court and this
would apply to insolvency practitioner
litigants. This is apart from court
mediation processes already available.
New Principle 8 in the IPA Code
emphasises the need for member
practitioners, when dealing with other
practitioners in parallel or transitional
appointments, to be professional and
co-operative, without compromising the
obligations of the member in their own
particular appointment. That may lend
itself to resolving issues between the
practitioners.
That principle can extend to saying that
litigation between practitioners may
often be able to be avoided, for example
if there is a dispute about a proof of
debt being lodged by a trustee in the
liquidation of the bankrupt’s company,
where the knowledge and experience
of both parties could be applied in
negotiating a settlement.
A litigation claim for $35,000 by
a trustee against a liquidator was
determined by litigation and, in the
words of the Court, ‘regrettably’ not
able to be compromised. But the case
did involve a complex issue of law and
novel facts.
The bankruptcy trustee claimed that
security obtained by the liquidator in
respect of his remuneration for taking
on the liquidation of the director’s
company was a preference and
recoverable by the trustee: Cvitanovic v
Arnautovic [2010] FMCA 888.
But taking of the guarantee, within
six months before the presentation of
the debtor’s petition, had the effect
of giving the liquidator ‘a preference,
priority or advantage over other
creditors’ within the language of
s.122(1)(a) of the Bankruptcy Act.
Section 122(2)(a) provides a defence to
a preference claim if the person acted
‘in the ordinary course of business’,
‘in good faith’ and gave ‘valuable
consideration’. These terms are well

Insolvenct Case Summaries > 8

known in other bankruptcy defence
provisions (for example ss 120 and 121)
and some appear in the Corporations
Act, for example s 588FG.
The court made an assumption, without
deciding, that two relevant defences
in s 122 were met by the defendant
liquidator:
w the taking of a security interest from a
director by a prospective liquidator was
capable of being regarded as occurring
‘in the ordinary course of business’. The
IPA Code and the law acknowledge that
a practitioner may take an indemnity or
some security for the costs of taking on
an appointment – see the Code at 6.12 –
Up‑front payment of fees. The Code says
that such monies must be unconditional,
and be properly acquitted as remuneration
and disclosed to and approved by creditors;

w the liquidator gave sufficiently valuable
consideration when accepting appointment
as liquidator. That is, by the liquidator
agreeing to take the appointment,
consideration passed to the director.

But as to the third element, the
liquidator did not act ‘in good faith’ when
acquiring that security, that is, took the
payment with some apprehension of
the director’s insolvency. The director
had told the liquidator of his hopeless
financial position. The liquidator in fact
said that ‘you will have no other option
than to go bankrupt as well’. This was an
opinion by an insolvency expert, not just
an ‘ordinary man of business’.
The Court ordered the liquidator pay
over the monies, plus interest from the
date of the trustee’s demand.
In a later decision, the Court awarded
the trustee his costs, but rejected
his application for indemnity costs:
Cvitanovic v Arnautovic No 2 [2011]
FMCA 30. The Federal Magistrate also
noted that an appeal from his decision
had been filed.
It should therefore be noted that
while the taking of money up front for
an insolvency appointment may be

valid under the law and the Code, the
transaction may be challenged in other
respects, as was the case here.

Who is an employee
and who is the
employer?
Given the priority accorded employees
in insolvency, under relevant provisions
in s 556(1) of the Corporations Act,
their status as employees and their
actual employer, if there is an insolvent
corporate group, is important. That
can be a difficult legal question. In
Gothard v Davey 7 the Court there said
that in determining where the liability
for employee entitlements sits within
a corporate group, one cannot simply
look at the employment contracts
- it is important to look at the wider
employment relationship involved. For
example, in that case, concerning the
large Allco group, the Court found that a
person was an employee of one group

7 Gothard, in the matter of AFG Pty Limited (Receivers and Managers appointed)(in liquidation) v Davey [2010] FCA 1163
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company, even though the written
employment contract named another
company in the group as their employer.
This can make it a difficult issue for
many an insolvency administration.

them. Also, the case had a factual
complexity and involved novel points of
law such that the costs of all necessary
parties should be counted as costs in
the receivership.

General principles apply which require
the court, or insolvency administrators
or those advising them:

A chargee over the
whole or substantially
the whole of a
company’s property

...to take a wide view of the relationship
beyond the terms of the contractual
relationship to examine how the parties
conducted themselves in practice and
whether, where there is contractual
documentation, the reality of the
situation accords with the terms of that
documentation or whether it points to
another entity.

While documentation evidencing
an employment relationship may
be relevant it is not necessarily
determinative.
The need to seek court declarations is
expensive but legal advice and court
applications may be necessary. In a
1998 case,8 the question was whether
employees were in fact employed
by company R or by company C, the
company in liquidation. That question
was, as the judge saw it, essentially a
matter of contract law. The liquidator
made his own assessment, on a wrong
view of the law, and paid out termination
payments to certain ‘employees’. The
court was critical of the fact that he had
failed to obtain appropriate legal advice
prior to making those payments. The
liquidator was in fact removed from
office for that and other defaults.
As to costs, the court in Gothard v
Davey ordered that the legal costs of the
employees be paid out of Allco's assets
on an indemnity basis: Gothard v Davey
(No 2) [2011] FCA 59. The employees'
legal costs were said to be over
$1.5 million, comprising the solicitors’
professional fees and disbursements
($1.174 million) and barristers’ fees
($341,000).
The Judge said that just as the receivers
were fully indemnified for their costs
out of company assets, so too were
the employees. They were necessary
parties if the proceeding was to have
any real utility in resolving the issue of
which company or companies employed

A security holder entitled to enforce a
charge on the whole, or substantially
the whole, of a company’s property
may appoint an administrator, if
the charge has become, and is still,
enforceable (s 436C(1)). The test for
whether the security interest extends to
‘substantially the whole of a company’s
property’ has generally been seen to
be determined by whether the secured
creditor has the capacity to take control
of so much of the company’s business
property and affairs as is necessary to
conduct an effective administration.
There has been little case law on this
term since the section was introduced
in 1993 perhaps because standard
terms of security are expressed widely.
But that will depend on the nature
of the property of the company. In
Re Australian Property Custodian
Holdings Ltd [2010] VSC 492, 80 ACSR
114, the court found that a security
over only 68 percent of the value of
the company’s assets was not over
‘substantially the whole’ of the assets
and was therefore insufficient to allow
the creditor to appoint a voluntary
administrator. But the reason for that
was that certain assets were held
on trust and a sum of $5 million was
held on deposit at a bank – a condition
of the Australian Financial Services
Licence which the company held as
the Responsible Entity of an aged care
property trust. These funds were not
available to the company itself and
were necessarily excluded from the
operation of the charge. Despite that,
the judge found that the security was
not over ‘substantially the whole’ of the
assets and was therefore insufficient to
allow the creditor to appoint a voluntary
administrator.

8 City and Suburban Pty Ltd v Smith (1998) 28 ACSR 328
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PPSA Act
With the commencement of the Personal
Property Securities Act 2009 (Cth) (PPSA),
now planned for October 2011, the extent
of the property of the company at law will
change and new issues may arise. Section
436C(1) will relevantly say that a person
who is entitled to enforce a security
interest in the whole, or substantially
the whole, of a company’s property
may appoint an administrator if the
security interest has become, and is still,
enforceable. But s 436C(1A) will say that
this will apply in relation to a PPSA security
interest only if the security interest is
perfected within the meaning of the PPSA.
Under new s 435B, ‘property’ of the
company will be extended to include
‘PPSA retention of title property’ for the
purpose of s 436C; (and also s 441A, in
relation to the power of a secured party to
enforce during the decision period). Other
relevant definitions will be s 9 (definition of
property) and in s 51F (PPSA retention of
title property).
In the case of s 436C appointments,
attention will need to be given to whether
a secured party in fact has a security
interest over the whole or substantially
the whole of the property of the company.
That may not be possible if PPSA retention
of title property of other creditors is
included in the company's property for the
purposes of these sections.
In Australian Property Custodian
Holdings, the company’s position was
retrieved. The directors had appointed
administrators to other companies in the
group under s 436A. The only reason why
the administrators were not appointed
as administrators was because of the
prior appointment by the secured creditor
purportedly acting pursuant to s 436C
of the Act. In such a case, while the
Court could not use s 447A(1) to cure
the invalidity of the appointment made
by the secured creditor, the Judge was
prepared to use s 447A(1) in order to
confirm or validate the appointment of
the administrators, pursuant to s 436A.
This had been the clear intention of the
directors. ‘It is what they always had in
mind and what was always intended to be
achieved on the day, one way or another’.
Any questions about these cases or
the analysis of them can be directed to
the IPA.

Where do
Insolvency Specialists

?
Insolvency
New South Wales

Victoria

Queensland

Western Australia

Insolvency recruitment specialists. Call us on 1300 88 32 11 for a
confidential discussion about opportunities Australia-wide.

Insolvency

Association News
Top 2010 IEP Student

Welcome
New Members
Members

Sally Radford
Solicitor

NSW / ACT
John Mouawad
Gayle Dickerson
Philip Armstrong
Patrick Loi

KordaMentha
Grant Thornton
BRI Ferrier
PKF

VIC / TAS
Glen Kanevsky

Deloitte

SA / NT
Rebecca Thompson

McGrathNicol

WA
Paula Cowan

Kordamentha

Associate
NSW / ACT
Natalia Panchenko
Richard Tucker
Matt Tyler
VIC / TAS
Kristine Hopkins

Bartier Perry
KordaMentha
KordaMentha

Blake Dawson

VIC / TAS
Helen Anderson

VIC / TAS
David Holton

Academic results for 2010 graduates
High Achievers: 2010 IEP graduates

University of NSW

QUT Law School

University of Melbourne

1st 	Sally Radford 	Solicitor, NSW
2nd
Felicity Pryor 	Henry Davis York, NSW
3rd	James White
PKF, NSW
4th
Frances Navarro	Middletons, VIC

High Achievers: IEP Module 2
1st	James White
PKF, NSW
2nd	Sally Radford	Solicitor, NSW
3rd
Frances Navarro	Middletons, VIC
4th
Will Griffiths
KordaMentha, NSW

Graduate
NSW / ACT
Anny Ngo
Michelle Wagner
Troy Graham

Insolvency Education Program
Congratulations to the following graduating students for 2010.

IPA Academic

QLD
Mark Wellard

My developing interest in insolvency seemed a natural progression and
I commenced the Insolvency Education Program offered by the IPA. The structure of
the course gave me detailed knowledge of both the practical and theoretical issues
in insolvency and I highly recommend the course to anyone looking to increase their
knowledge in insolvency law. The workshops were convened by highly experienced
and well respected insolvency practitioners, accountants and legal practitioners who
provided invaluable practical insights and knowledge.

Hopkins Lawyers

QLD
Maja Osterman

NSW / ACT
Jenny Buchan

I received my Commerce and Law degree with honours from Newcastle
University. While studying I initially worked with financial planners and developed
an interest in superannuation and tax. In my final years of study I worked as a
clerk with Aubrey Brown Partners and remained with the firm after my admission,
gaining invaluable knowledge and experience from my mentors Rod Wicks and Anna
Cruckshank. I was fortunate enough to practise in the areas of law which held the
most interest to me, which were superannuation, tax, business structuring and asset
protection.

de Vries Tayeh
Ferrier Hodgson
de Vries Tayeh

Rodgers Reidy

Top State and Territory 2010 IEP Graduates
NSW	Sally Radford	Solicitor
QLD	John Goggin
BRI Ferrier
SA	Michael van Dissel Bernardi Martin
VIC	 Frances Navarro	Middletons
WA	 Gavin Kessell
Deloitte
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2010 IEP Graduates
ACT		

Scott Andersen

Kazar Slaven

New South Wales

Amanda Arnautovic
Renee Ashton
Tina Battye
Liam Bellamy
Natalia Ben
Ryan Borg
Rob Brauer
Aaron Brewin
Timothy Castle
Kierston Chou
Timothy Cook
Nicola Cosgrove
Amy Drayton
Bronwen Edel
Dean Elliott
Kate Forrester
Mitchell Griffiths
Will Griffiths
Carl Gunther
Angela Haynes
Jonathan Henry
James Hooper
David Irving
Silvana Jovcevska
Anubhav Kapoor
Tonni Kazi-Taplin
Scott Kippax
Anna MacFarlane
James McPherson
Stephen Nikolovski
Mark O'Reilly
Fiona Parker
Felicity Pryor
Daniel Quinn
Sally Radford
Daniel Radman
Chad Rapsey
Paul Ritchie
Jonathan Rochford
Ignacio Rojo Chacon
Raymond Roser
Elena Rovida
Will Schouten
Millie Teh
Sijmon van Loon
Daniel Vizor
Cheryl Weston
James White
Hayley Young
Alva Zeng

Jirsch Sutherland
Henry Davis York
Jirsch Sutherland
PKF
Sparke Helmore
PPB Advisory
McGrathNicol
Moore Stephens
Gilbert & Tobin
BRI Ferrier
Hall Chadwick
Norton Rose
Grant Thornton
Henry Davis York
Henry Davis York
Middletons
Lawler Partners
KordaMentha
KPMG
PwC
McGrathNicol
McGrathNicol
Shaw Gidley
Kemp Strang
BRI Ferrier
PKF
McGrathNicol
Piper Alderman
Bentleys
McGrathNicol
McGrathNicol
Henry Davis York
Henry Davis York
SV Partners
Solicitor
Grace Lawyers
Shaw Gidley
Ferrier Hodgson
CBA
BRI Ferrier
Lawler Partners
SV Partners
BPS Recovery
Grace Lawyers
McGrathNicol
Henry Davis York
Colin Biggers & Paisley
PKF
Ernst & Young
BRI Ferrier

South Australia		

Jennifer Brook
O'Loughlins Lawyers
James Champion de Crespigny Ferrier Hodgson
Lara Guerriero
McGrathNicol
Steven Hailstone
Tindall Gask Bentley
Andrea Harris
KRYS Global
Paul McCulloch
McGrathNicol
Paul Quill
KordaMentha
Michael van Dissel
Bernardi Martin
Jamie Whiteway
McGrathNicol
Victoria Young
KordaMentha

Queensland				

Rachel Baggoley
BDO
Jordan Bennie
McInnes Wilson Lawyers
Brian Carey
Worrells
Claire Chadwick
PwC
James Dickson
Ferrier Hodgson
Jennifer Flinn
Freehills
John Goggin
BRI Ferrier
Chris Haddad
Worrells
Hanzel Hizola
PwC
Elefterios Ioannou
Ferrier Hodgson
Marguerite Jones
Holding Redlich
Robert Malt
Ferrier Hodgson
Joseph Shaw
Ashleigh Simpson - Wade
PKF
Lynne Walton
BDO
Liz Yang
Pilot Partners
Victoria

Jeremy Bertram
Peter Bowden
Marcus Brookes
Matthew Chivers
Anthony Cocolas
Nicholas Curran
Sasha Dyrenfurth
Ivan Glavas
Elissa Hall
Paul Jones
Karen Kelson
Scott Langdon
Dennis Lee
Brittany Lincoln
Brad Lynch
Andrea Mapp
Andrew Menz
Anna Mulholland
Antony Munro
Frances Navarro
Gavin Rakoczy
Louise Rhodes
Andrew Ryan
Gyan Tse
Johan Wiggett

ANZ
Blake Dawson
ANZ
McGrathNicol
McDonald Phillips
Thomsons Lawyers

Introduction to Insolvency
Program (IIP)
The IIP provides an overview of
corporate insolvency with a strong
focus on some of the practical and
challenging issues that participants
will encounter on the job.
Adelaide

24-25 March

Canberra

30-31 March

Brisbane

18-19 April
23-24 June

Perth

19-20 April

Sydney

28-29 April

Melbourne

12-13 May

Cairns

23-24 May

Townsville

25-26 May

HWL Ebsworth
Worrells
Pitcher Partners
KordaMentha
Bolwell Corporate Advisory
KordaMentha
McGrathNicol
KordaMentha
ANZ
Logie-Smith Lanyon Lawyers
Betfair Pty Ltd
Middletons
KordaMentha
Middletons
Lander & Rogers
Gadens Lawyers
KordaMentha
Worrells

Personal Property
Securities Seminars
The Personal Property Securities Act
(PPSA) and the National Register is
expected to ‘go live’ during 2011. It
will significantly affect finance, credit
and insolvency practitioners and is
the most important commercial law
reform for decades.
Our half-day seminar focuses on the
key implications of the PPS regime
affecting insolvency practitioners.
Practical examples and case studies
will be used to illustrate the impact
on future insolvency law and practice.

McGrathNicol

Western Australia		

Shaun Boyle
Aaron Browne
David Bryant
Edwina Cheong
Dominique Engelter
Luke Furler
Aidan Gordon
Po Lam Miranda Ho
Leah Kane
Gavin Kessell
Steven McCabe
Fei Fei Xue

Upcoming
Education Dates

insolv
BankWest
KPMG

Brisbane

28 March

Adelaide

7 April

Perth

8 April

Cairns

5 May

Townsville

6 May

Norton Rose
Williams & Hughes
Ernst & Young
KPMG
RSM Bird Cameron
Pitcher Partners
Deloitte
KPMG

Registrations
To find out more about our
courses and to register your
attendance please visit our
website www.ipaa.com.au

Gadens
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New Student membership classes
Graduate
Graduate Membership is open to Students who have successfully completed the Insolvency Education Program. Graduate
Membership is granted for a maximum period of two years following graduation date, after that time, graduates will need to
upgrade to either a Full or Associate membership. Graduate membership provides full access to the website and member
discounts to IPA events.

Student Enrolled
Students enrolled in and who have paid for the Insolvency Education Program, or the Introduction to Insolvency Program,
automatically qualify for Student membership of the IPA. Student membership provides full access to the website and member
discounts to IPA events. Student membership is granted for a maximum period of 12 months.

Student Continuing
Students who have been enrolled in the Insolvency Education Program within the last two years, but are no longer enrolled,
and have not graduated, or Students who were previously enrolled in the Introduction to Insolvency Program and have not since
become a member or enrolled in the Insolvency Education Program are eligible to apply for the Continuing Student membership
of the IPA. Student membership provides full access to the website and member discounts to IPA events. Continuing Student
membership is granted for a maximum period of two years beyond the current enrolment expiry date.

Membership – Application for Exemption
At their 2010 Annual General Meeting, IPA Members amended the Constitution to allow for the Board to grant to an applicant for
Membership an exemption, in certain circumstances, from meeting all of the usual requirements for Membership.
The Constitution now provides that an application for membership may be approved for a person who, notwithstanding their
failure to meet the requirements of clause 5.2(c)(iii) (Foundation Body membership) or (vi) (Completion of the Insolvency
Education Program), is, in the opinion of the National Committee, of sufficient seniority and standing in the insolvency sector to
justify an exemption from those requirements.
An exemption will only be considered if the proposed Member has demonstrated their standing in the insolvency sector by way
of publications, presentations, teaching contribution, judicial or regulatory position held, or other such objective measure.
To download an application form, visit the IPA website www.ipaa.com.au

Member Handbook
Our Member Handbook is a new initiative of the IPA that combines a number
of important resources (including our Code of Professional Practice, and
our recently amended Constitution and Regulations), key insolvency related
legislation, regulations, forms and court rules. It also includes an index to
articles in the Australian Insolvency Journal as well as APES 330, the Australian
Insolvency Accounting Standard.
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New information kits
Have you seen our latest information kits?
Download our latest Media, Education and Membership Kits from our website www.ipaa.com.au

The Terry Taylor Scholarship – Call for Applications
The IPA has established the Terry Taylor Scholarship to commemorate the
contribution of the late former IPA President Terry Taylor to the development
of the IPA as one of Australia’s leading professional associations.

Scholarship objectives
 To promote research and learning in the area of insolvency law and practice
 To promote equity of access in the insolvency profession
 To promote the reputation of the IPA and its members

Thanks go to our foundation supporters for their contribution to the Scholarship.
Platinum

Gold

Silver

If you would like to contribute to the scholarship email ceo@ipaa.com.au
How to apply: All details of funding criteria for the Scholarship and an application form for 2011
can be downloaded from the IPA website www.ipaa.com.au
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State News and Events
NSW / ACT Division
Hunter Networking Function – 2 December
The Hunter District insolvency firms celebrated a successful year of lunchtime
study groups with an end of year networking function at Noahs on the Beach
on 2 December. Denise North, CEO of the IPA gave an update on our latest
activities. Thanks go to Slattery Auctions and Markeys Insurance for their

Upcoming Events – NSW / ACT
w	NSW Study Groups – 14 April, 19 May
w	Hunter Study Group – 12 May
w	Young Professionals – 4 May

support in 2010.

SA / NT Division
Seminar and Dinner – 18 November

Upcoming Events – SA / NT
w	Study Group – 18 May

The last SA Seminar and Dinner for 2010 was held on18 November at the
Sebel Playford with 80 attending. Michael Murray of the IPA was the guest
speaker and gave a legal update. The event was sponsored by IMF Australia
and Macquarie Bank. This year SA will be moving to a single conference and
dinner to be held in the second half of the year.

WA Division
End of Year Networking Function – 25 November

Upcoming Events – WA
w	Insolvency Forums – 28 April, 26 May

WA Insolvency Forum’s end of year function was held on 25 November with
a panel of some of Perth’s most experienced distressed asset managers
discussing their experience through the Global Financial Crisis both nationally
and internationally. The panel comprised Don Galbraith, BankWest, Michael
Glossop, National Australia Bank, Michael Cane, St George Bank and Mathew
Smith of ANZ. The panel discussion was followed by a networking function.

VIC / TAS Division
Conference and Dinner – 25 November
The annual VIC/TAS Conference and Dinner was held at Kooyong Lawn Tennis
Club on 25 November and sponsored by CB Richard Ellis, DMS Davlan, Norton
Rose (as Principal Sponsors) and Macquarie Bank, Personnel Concept, Willis
and National Australia Bank (as Associate Sponsors).
The conference program included Ross Burns from the Australian Taxation
Office speaking on Director Penalty provisions; Jim Downey, JP Downey & Co
and Lee Pascoe, Norton Rose speaking on Practitioners Perspective of MIS;
Lionel Meehan, Blake Dawson speaking on Practicalities of Personal Property
Securities; Denise North, IPA who gave an overview of the Association and
an update on the Senate Inquiry report and a panel seesion comprising Adrian
Furby, ASIC; Simon Wallace-Smith, Deloitte; Kim Arnold and Michael Murray,
IPA on Pre‑Appointment Meetings and how they affect independence?
The conference and dinner were both well attended with over 100 and
170 delegates respectively. Guest dinner speaker was Simon Illingworth,
ex policeman and Author of 'Filthy Rat' who went public about the crisis
facing the Victorian police force.
Congratulations also go to Amanda Carruthers of Lewis Holdway Lawyers,
as recipient of this year’s David Fogarty award, the top 2009 IEP student in
Victoria.
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Upcoming Events – QLD
w	Insolvency Forum – 18 May
w	National Conference – 1-3 June
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IPA/IWIRC Golf Day and Clinic – 7 February
The annual joint IPA and IWIRC golf day was held this year at the Commonwealth Golf Club on Monday 7 February 2011 with a
record attendance 17 groups of 4 playing 18 holes. The 18-hole event was sponsored by Willis, Dominion Group and Macquarie
Bank. A golf clinic was also held with 25 attending, hosted by IWIRC and sponsored by Bibby Financial Services.
Winning Team

Runners Up

Longest Drive (18th)

Nearest the Pin (9th)

Andrew Wharton, McGrathNicol

Bruce Teichert, GraysOnline

Allan Titterton, PPB Advisory

Mark Lewis, StGeorge Bank

Ashley Johnstone, McGrathNicol

Steve Larken, ANZ Bank

James McCusker, Westpac

Stewart McCallum, Ferrier Hodgson

Ed Elder, M&A Partners

Richard Bastow, Ferrier Hodgson
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Clinic Most Promising
Julieann Brown, Macquarie
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Young Professionals
Our NSW YP Committee has been busy over the last few months, hosting two social functions, their end of year celebration
In November and their annual barefoot bowls competition in February 2011. Their technical seminar series also kicked off in
March this year with a presentation on ABC Learning by Chris Honey of McGrathNicol and Steve Parbery of PPB Advisory and
sponsored by Risk Strategies. For more information on the technical series, download their brochure from the IPA website.
A summary of the social events is below.

YP Networking Function – 16 November
Over 155 young professionals in the insolvency
industry attended and celebrated the festive season
and a successful program of events held in 2010 at
the stunning Cruise Bar, Circular Quay. Thanks to go
the event sponsor Henry Davis York.
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YP Rock N Bowls Tournament – 10 February
Sponsored by GraysOnline, the annual YP barefoot bowls tournament was held at North Sydney Bowling Club on 10 February
with a record 16 teams of six competing. This year’s winning team comprised Ben McKay and Stephen Mullette from
MatthewsFolbigg; Daniel Soire and Matthew Fairthorne from Jones Partners and Denise North from the IPA. The bowling was
followed by a BBQ dinner and networking.
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Specialists in...
Asset Management
Plant and Machinery
Agricultural Equipment
Earthmoving Equipment
Transport Equipment
OH & S
On-Site Auctions
Clearing Sales
Valuations
Property & Business Sales

Facilities in...
Adelaide
Brisbane
Cairns
Devonport
Dubbo
Mildura
Moree
Perth
Shepparton
Sydney
Toowoomba
Townsville
Wagga Wagga

“There’s No Substitute For Experience”
Ph: 1300 4 AUCTION www.dmsdavlan.com.au
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2
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NEVER SETTLE
FOR SECOND BEST

INSOLVENCY PROFESSIONALS NEED AN INNOVATIVE INSURANCE
AND RISK MANAGEMENT PARTNER WHO REMAINS ONE STEP
AHEAD AND CONTINUES TO SET THE STANDARD.

BOLD. DYNAMIC. DRIVEN. THIS IS WILLIS.
Willis is the world’s leading provider of risk and insurance solutions to Insolvency Practitioners. Willis
provides broad automatic day one cover and specialist services to address risks for OH&S and Environmental
exposures. Willis’ dedicated team of specialists located throughout Australia and New Zealand have
been providing solutions to local Insolvency Professionals for over 20 years. With a facility that applies
automatically at the time of your appointment, why would you settle for anything less?

WILLIS AUSTRALASIA INSOLVENCY AND
RECONSTRUCTION INSURANCE PRACTICE
REGIONAL MANAGER

BRISBANE

Alex Speakman
Ph: +61 2 9285 4104
Email: speakmana@willis.com

Pam Howarth
Ph: +61 7 3004 8503
Email: howarthp@willis.com

MELBOURNE

SYDNEY

PERTH

Steven Macek
Ph: +61 3 8681 9812
Email: maceks@willis.com

Adam Hines
Ph: +61 2 9285 4137
Email: hinesa@willis.com

Caroline Jackman
Ph: +61 8 9420 9219
Email: jackmanc@willis.com

ADELAIDE

HOBART

NEW ZEALAND

Matthew Thomson
Ph: +61 8 8224 4755
Email: thomsonm@willis.com

Steven Macek
Ph: +61 3 8681 9812
Email: maceks@willis.com

Nigel Grantham
Ph: +64 9 920 2965
Email: granthamn@willis.com

